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Presidential Documents

Title 3—

The President

Executive Order 13125 of June 7, 1999

Increasing Participation of Asian Americans and Pacific
Islanders in Federal Programs

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Federal Advisory Com-
mittee Act, as amended (5 U.S.C. App.), and in order to improve the quality
of life of Asian Americans and Pacific Islanders through increased participa-
tion in Federal programs where they may be underserved (e.g., health, human
services, education, housing, labor, transportation, and economic and commu-
nity development), it is hereby ordered as follows:

Section 1. (a) There is established in the Department of Health and Human
Services the President’s Advisory Commission on Asian Americans and
Pacific Islanders (Commission). The Commission shall consist of not more
than 15 members appointed by the President, one of which shall be des-
ignated by the President as Chair. The Commission shall include members
who: (i) have a history of involvement with the Asian American and Pacific
Islander communities; (ii) are from the fields of health, human services,
education, housing, labor, transportation, economic and community develop-
ment, civil rights, and the business community; (iii) are from civic associa-
tions representing one or more of the diverse Asian American and Pacific
Islander communities; and (iv) have such other experience as the President
deems appropriate.

(b) The Secretary of the Department of Health and Human Services (Sec-
retary) shall appoint an Executive Director for the Commission.
Sec. 2. The Commission shall provide advice to the President, through
the Secretary, on: (a) the development, monitoring, and coordination of
Federal efforts to improve the quality of life of Asian Americans and Pacific
Islanders through increased participation in Federal programs where such
persons may be underserved and the collection of data related to Asian
American and Pacific Islander populations and sub-populations; (b) ways
to increase public-sector, private-sector, and community involvement in im-
proving the health and well-being of Asian Americans and Pacific Islanders;
and (c) ways to foster research and data on Asian Americans and Pacific
Islanders, including research and data on public health.

Sec. 3. The Department of Health and Human Services shall establish the
White House Initiative on Asian Americans and Pacific Islanders (Initiative),
an interagency working group (working group) whose members shall be
appointed by their respective agencies. The Executive Director of the Commis-
sion shall also serve as the Director of the Initiative, and shall report to
the Secretary or the Secretary’s designee. The working group shall include
both career and noncareer civil service staff and commissioned officers
of the Public Health Service with expertise in health, human services, edu-
cation, housing, labor, transportation, economic and community develop-
ment, and other relevant issues. The working group shall advise the Secretary
on the implementation and coordination of Federal programs as they relate
to Asian Americans and Pacific Islanders across executive departments and
agencies.

Sec. 4. The head of each executive department and each agency designated
by the Secretary shall appoint a senior Federal official responsible for man-
agement or program administration to report directly to the agency head
on activity under this Executive order, and to serve as a liaison to the
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Initiative. The Secretary also may designate additional Federal Government
officials, with the agreement of the relevant agency head, to carry out the
functions of the Initiative. To the extent permitted by law and to the extent
practicable, each executive department and designated agency shall provide
any appropriate information requested by the working group, including data
relating to the eligibility for and participation of Asian Americans and
Pacific Islanders in Federal programs. Where adequate data are not available,
the Initiative shall suggest the means of collecting such data.

Sec. 5. Each executive department and designated agency (collectively, the
‘““agency’’) shall prepare a plan for, and shall document, its efforts to improve
the quality of life of Asian Americans and Pacific Islanders through increased
participation in Federal programs where Asian Americans and Pacific Island-
ers may be underserved. This plan shall address, among other things, Federal
efforts to: (a) improve the quality of life for Asian Americans and Pacific
Islanders through increased participation in Federal programs where they
may be underserved and the collection of data related to Asian American
and Pacific Islander populations and sub-populations; (b) increase public-
sector, private-sector, and community involvement in improving the health
and well-being of Asian Americans and Pacific Islanders; and (c) foster
research and data on Asian Americans and Pacific Islanders, including re-
search and data on public health. Each agency’s plan shall provide appro-
priate measurable objectives and, after the first year, shall assess that agency’s
performance on the goals set in the previous year’s plan. Each plan shall
be submitted at a date to be established by the Secretary.

Sec. 6. The Secretary shall review the agency plans and develop for submis-
sion to the President an integrated Federal plan (Federal Plan) to improve
the quality of life of Asian American and Pacific Islanders through increased
participation in Federal programs where such persons may be underserved.
Actions described in the Federal Plan shall address improving access by
Asian Americans and Pacific Islanders to Federal programs and fostering
advances in relevant research and data. The Secretary shall ensure that
the working group is given the opportunity to comment on the proposed
Federal Plan prior to its submission to the President. The Secretary shall
disseminate the Federal Plan to appropriate members of the executive branch.
The findings and recommendations in the Federal Plan shall be considered
by the agencies in their policies and activities.

Sec. 7. Notwithstanding any other Executive order, the responsibilities of
the President that are applicable to the Commission under the Federal Advi-
sory Committee Act, as amended, except that of reporting to the Congress,
shall be performed by the Secretary in accordance with the guidelines and
procedures established by the Administrator of General Services.

Sec. 8. Members of the Commission shall serve without compensation, but
shall be allowed travel expenses, including per diem in lieu of subsistence,
as authorized by law for persons serving intermittently in the Government
service (5 U.S.C. 5701-5707). To the extent permitted by law and appropria-
tions, and where practicable, agencies shall, upon request by the Secretary,
provide assistance to the Commission and to the Initiative. The Department
of Health and Human Services shall provide administrative support and
funding for the Commission.

Sec. 9. The Commission shall terminate 2 years after the date of this Executive
order unless the Commission is renewed by the President prior to the
end of that 2-year period.

Sec. 10. For the purposes of this order, the terms: (a) “Asian American”
includes persons having origins in any of the original peoples of the Far
East, Southeast Asia, or the Indian subcontinent; and
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(b) “Pacific Islander” includes the aboriginal, indigenous, native peoples
of Hawaii and other Pacific Islands within the jurisdiction of the United

States.
Q - \
MMM M

THE WHITE HOUSE,

June 7, 1999.
[FR Doc. 99-14901

Filed 6-9-99; 8:45 am]
Billing code 3195-01-P
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[FR Doc. 99-14859
Filed 6-9-99; 8:45 am]
Billing code 4710-10-M

Presidential Documents

Presidential Determination No. 99-26 of June 3, 1999

Determination Under Subsection 402(d)(1) of the Trade Act
of 1974, as Amended—Continuation of Waiver Authority

Memorandum for the Secretary of State

Pursuant to the authority vested in me under the Trade Act of 1974, as
amended, Public Law 93-618, 88 Stat. 1978 (hereinafter the “Act”), | deter-
mine, pursuant to subsection 402(d)(1) of the Act, 19 U.S.C. 2432(d)(1),
that the further extension of the waiver authority granted by section 402
of the Act will substantially promote the objectives of section 402 of the
Act. | further determine that continuation of the waiver applicable to the
Republic of Belarus will substantially promote the objectives of section
402 of the Act.

You are authorized and directed to publish this determination in the Federal

Register.
YO %Q&I\

THE WHITE HOUSE,
Washington, June 3, 1999.
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[FR Doc. 99-14860
Filed 6-9-99; 8:45 am]
Billing code 4710-10-M

Presidential Documents

Presidential Determination No. 99-27 of June 3, 1999

Determination Under Subsection 402(d)(1) of the Trade Act
of 1974, as Amended—Continuation of Waiver Authority

Memorandum for the Secretary of State

Pursuant to the authority vested in me under the Trade Act of 1974, as
amended, Public Law 93-618, 88 Stat. 1978 (the ‘““Act”), | determine, pursuant
to subsection 402(d)(1) of the Act, 19 U.S.C. 2432(d)(1), that the further
extension of the waiver authority granted by section 402 of the Act will
substantially promote the objectives of section 402 of the Act. | further
determine that continuation of the waiver applicable to Vietnam will substan-
tially promote the objectives of section 402 of the Act.

You are authorized and directed to publish this determination in the Federal

Register.
YO /M

THE WHITE HOUSE,
Washington, June 3, 1999.
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[FR Doc. 99-14861
Filed 6-9-99; 8:45 am]
Billing code 4710-10-M

Presidential Documents

Presidential Determination No. 99-28 of June 3, 1999

Determination Under Subsection 402(d)(1) of the Trade Act
of 1974, as Amended—Continuation of Waiver Authority

Memorandum for the Secretary of State

Pursuant to the authority vested in me under the Trade Act of 1974, as
amended, Public Law 93-618, 88 Stat. 1978 (the ‘““Act”), | determine, pursuant
to subsection 402(d)(1) of the Act, 19 U.S.C. 2432(d)(1), that the further
extension of the wavier authority granted by section 402 of the Act will
substantially promote the objectives of section 402 of the Act. | further
determine that continuation of the waiver applicable to the People’s Republic
of China will substantially promote the objectives of section 402 of the
Act.

You are authorized and directed to publish this determination in the Federal

Register.
YO %Q&I\

THE WHITE HOUSE,
Washington, June 3, 1999.
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DEFENSE NUCLEAR FACILITIES
SAFETY BOARD

10 CFR Part 1703
FOIA Fee Schedule

AGENCY: Defense Nuclear Facilities
Safety Board.

ACTION: Update of FOIA fee schedule.

SUMMARY: The Defense Nuclear
Facilities Safety Board is publishing its
annual update to the Freedom of
Information Act (FOIA) Fee Schedule
pursuant to 10 CFR 1703.107(b)(6) of the
Board'’s regulations.

EFFECTIVE DATE: June 10, 1999.

FOR FURTHER INFORMATION CONTACT:
Kenneth M. Pusateri, General Manager,
Defense Nuclear Facilities Safety Board,
625 Indiana Avenue, NW, Suite 700,
Washington, DC 20004-2901, (202) 694—
7060.

SUPPLEMENTARY INFORMATION: The FOIA
requires each Federal agency covered by
the Act to specify a schedule of fees
applicable to processing of requests for
agency records. 5 U.S.C. 552(a)(4)(i). On
March 15, 1991, the Board published for

comment in the Federal Register its
proposed FOIA Fee Schedule. 56 FR
11114. No comments were received in
response to that notice and the Board
issued a final Fee Schedule on May 6,
1991.

Pursuant to 10 CFR 1703.107(b)(6) of
the Board’s regulations, the Board’s
General Manager will update the FOIA
Fee Schedule once every 12 months.
Previous Fee Schedule updates were
published in the Federal Register and
went into effect, most recently, on June
1, 1998. 63 FR 27667, May 20, 1998.

Board Action

Accordingly, the Board issues the
following schedule of updated fees for
services performed in response to FOIA
requests:

DEFENSE NUCLEAR FACILITIES SAFETY BOARD SCHEDULE OF FEES FOR FOIA SERVICES

[Implementing 10 CFR 1703.107(b)(6)]

Search or Review Charge
Copy Charge (paper)

Copy Charge (3.5" diskette)
Copy Charge (audio cassette)
Duplication of Video
Copy Charge for large documents (e.g.,

maps, diagrams)

$48 per hour

$.04 per page, if done in-house, or generally available commercial rate (approximately $.10 per

page).
$5.00 per diskette.
$3.00 per diskette.

$25.00 for each individual videotape; $16.50 for each additional individual videotape

Actual commercial rates.

Dated: June 4, 1999.
Kenneth M. Pusateri,
General Manager
[FR Doc. 99-14685 Filed 6—-9-99; 8:45 am]
BILLING CODE 3670-01-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-11]

Amendment to Class E Airspace;
Neosho, MO

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Neosho, MO.

DATES: The direct final rule published at
64 FR 10940 is effective on 0901 UTC,
July 15, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426-3408.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on March 8, 1999 (64 FR
10940). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
July 15, 1999. No adverse comments
were received, and thus this notice

confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on April 19,
1999.
Donovan D. Schardt,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 99-14610 Filed 6-9-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-18]

Amendment to Class E Airspace;
Washington, IA

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rue; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
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revises Class E airspace at Washington,
1A.
DATES: The direct final rule published at
64 FR 14593 is effective on 0901 UTC,
July 15, 1999.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426—3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on March 26, 1999 (64 FR
14593). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
July 15, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on May 14,
1999.
Donovan D. Schardt,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 99-14609 Filed 6—9-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-23]

Amendment to Class E Airspace;
Thedford, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Thomas County
Airport, Thedford, NE. The FAA has
developed Global Positioning System
(GPS) Runway (RWY) 11, GPS RWY 29,
and VHF Omnidirectional Range (VOR)
RWY 11, Standard Instrument Approach
Procedures (SIAPs) to serve Thomas
County Airport, NE. Additional
controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to accommodate these
SIAPs and for Instrument Flight Rules
(IFR) operations at this airport. The

enlarged area will contain the new GPS
RWY 11, GPS RWY 29, and VOR RWY

11 SIAPs in controlled airspace.
The old Thomas County Airport was

closed and a new Thomas County
Airport was constructed approximately
2 miles farther west. Therefore, a new
Airport Reference Point (ARP) was
established and is included in this
document.

The intended effect of this rule is to
provide controlled Class E airspace for
aircraft executing the GPS RWY 11, GPS
RWY 29, and VOR RWY 11 SIAPSs,
amend the ARP, and to segregate aircraft
using instrument approach procedures
in instrument conditions from aircraft
operating in visual conditions.

DATES: This direct final rule is effective

on 0901 UTC, September 9, 1999.
Comments for inclusion in the Rules

Docket must be received on or before
July 16, 1999.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
Administration, Docket Number 99—
ACE-23, 601 East 12th Street, Kansas

City, MO 64106.
The official docket may be examined

in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426—-3408
SUPPLEMENTARY INFORMATION: The FAA
has developed GSS RWY 11, GPS RWY
29, and VOR RWY 11 SIAPs to serve the
Thomas County Airport, Thedford, NE.
The amendment to Class E airspace at
Thedford, NE, will provide additional
controlled airspace at and above 700
feet AGL in order to contain the new
SIAPs within controlled airspace, and
thereby facilitate separation of aircraft
operating under Instrument Flight
Rules. The new ARP is included in this
document. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9F, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment, or a written notice of
intent to submit an adverse or negative
comment and, therefore, is issuing it as
a direct final rule. Previous actions of
this nature have not been controversial
and have not resulted in adverse
comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
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submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 99—ACE-23.” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE NE E5 Thedford, NE [Revised]
Thedford, Thomas County Airport, NE
(Lat. 41°57'44"N., long. 100°34'08"'W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Thomas County Airport.

* * * * *

Issued in Kansas City, MO, on May 10,
1999.

Donovan D. Schardt

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 99-14608 Filed 6—-9-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-12]
Amendment to Class E Airspace; West
Union, IA

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at West Union,
1A.

DATES: The direct final rule published at
64 FR 19261 is effective on 0901 UTC,
July 15, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426-3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on April 20, 1999 (64 FR
19261). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a

written notice ofintent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
July 15, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on May 21,
1999.
Donovan D. Schardt,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 99-14607 Filed 6—9-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-13]

Amendment to Class E Airspace;
Cresco, IA

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Cresco, IA.

DATES: The direct final rule published at
64 FR 19262 is effective on 0901 UTC,
July 15, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426-3408.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on April 20, 1999 (64 FR
19262). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
July 15, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.
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Issued in Kansas City, MO on May 21,
1999.

Donovan D. Schardt,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 99-14606 Filed 6-9—-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-26]

Amendment to Class E Airspace;
Rolla/Vichy, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Class E
airspace area at Rolla/Vichy, Rolla
National Airport, Rolla, MO. A review
of the Class E airspace area for Rolla/
Vichy, Rolla National Airport indicates
it does not comply with the criteria for
700 feet Above Ground Level (AGL)
airspace required for diverse departures
as specified in FAA Order 7400.2D. The
Class E airspace has been enlarged to
conform to the criteria of FAA Order
7400.2D.

The intended effect of this rule is to
provide additional controlled Class E
airspace for aircraft operating under
Instrument Flight Rules (IFR), and
comply with the criteria of FAA Order
7400.2D.

DATES: Effective date: 0901 UTC,
September 9, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
July 25, 1999.

EFFECTIVE DATE: Send comments
regarding the rule in triplicate to:
Manager, Airspace Branch, Air Traffic
Division, ACE-520, Federal Aviation
Administration, Docket Number 99—
ACE-26, 601 East 12th Street, Kansas
City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th

Street, Kansas City, MO 64106;
telephone: (816) 426—3408.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 revises the
Class E airspace at Rolla/Vichy, MO. A
review of the Class E airspace for Rolla/
Vichy, Rolla National Airport, MO,
indicates it does not meet the criteria for
700 feet AGL airspace required for
diverse departures as specified in FAA
Order 7400.2D. The criteria in FAA
Order 7400.2D for an aircraft to reach
1200 feet AGL is based on a standard
climb gradient of 200 feet per mile plus
the distance from the Airport Reference
Point (ARP) to the end of the outermost
runway. Any fractional part of a mile is
converted to the next higher tenth of a
mile. The amendment at Rolla/Vichy,
Rolla National Airport, MO, will
provide additional controlled airspace
for aircraft operating under IFR, and
comply with the criteria of FAA Order
7400.2D. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9F, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document

withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 99—ACE-26."" The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, | certify that this
regulation (1) is not a ““significant
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regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 600 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Rolla/Vichy, MO [Revised]

Rolla/Vichy, Rolla National Airport, MO

(Lat. 38°07'39""N., long. 91°46'11"W.)
Vichy VORTAC

(Lat. 38°09'15"N., long. 91°42'24"W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Rolla/Vichy, Rolla National Airport
and within 3 miles each side of the 067°
radial of the Vichy VORTAC, extending from
the 6.6-mile to 7.4 miles northeast of the
Vichy VORTAC.

Issued in Kansas City, MO, on May 21,
1999.

Donovan D. Schardt,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 99-14605 Filed 6-9-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-21]

Amendment to Class E Airspace;
Ottawa, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Ottawa Municipal
Airport, Ottawa, KS. The FAA has
developed Global Positioning System
(GPS) Runway (RWY) 17 and GPS RWY
35 Standard Instrument Approach
Procedures (SIAPS) to serve Ottawa
Municipal Airport, KS. Additional
controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to accommodate these
SIAPs and for Instrument Flight Rules
(IFR) operations at this airport. The
enlarged area will contain the new GPS
RWY 17 and GPS RWY 35 SIAPs in
controlled airspace.

In addition, the Ottawa
Nondirectional Radio Beacon (NDB) has
been decommissioned. Based on this
information, references to the Ottawa
NDB in the text header and airspace
designations have been removed.

The intended effect of this rule is to
provide controlled Class E airspace for
aircraft executing GPS RWY 17 and GPS
RWY 35 SIAPs, remove references to the
Ottawa NDB, and to segregate aircraft
using instrument approach procedures
in instrument conditions from aircraft
operating in visual conditions.

DATES: This direct final rule is effective
on 0901 UTC, September 9, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
June 28, 1999.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
Administration, Docket Number 99—
ACE-21, 601 East 12th Street, Kansas
City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours in the Air Traffic Division at the
same address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,

Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426—3408.

SUPPLEMENTARY INFORMATION: The FAA
has developed GPS RWY 17 and GPS
RWY 35 SIAPs to serve the Ottawa
Municipal Airport, Ottawa, KS. The
amendment to Class E airspace at
Ottawa, KS, will provide additional
controlled airspace at and above 700
feet AGL in order to contain the new
SIAPs within controlled airspace, and
thereby facilitate separation of aircraft
operating under Instrument Flight
Rules. Any references to the Ottawa
NDB have been removed from the text
header and airspace designation.

The amendment at Ottawa Municipal
Airport, KS, will provide additional
controlled airspace for aircraft operating
under IFR. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9F, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
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a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contract
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 99—ACE-21." The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a **significant
regulatory action” under Executive
Order 12866; (2) is not a ‘“‘significant

rule”” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Ottawa, KS [Revised]
Ottawa Municipal Airport, KS
(Lat. 38°32'19"N., long. 95°15'11"W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Ottawa Municipal Airport.
* * * * *

Issued in Kansas City, MO, on May 11,
1999.

Donovan D. Schardt,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 99-14604 Filed 6—9-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-16]

Amendment to Class E Airspace;
Shenandoah, IA

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Shenandoah,
1A.
DATES: The direct final rule published at
64 FR 19265 is effective on 0901 UTC,
July 15, 1999.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426—-3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on April 20, 1999 (64 FR
19265). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
July 15, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO, on May 11,
1999.
Donovan D. Schardt,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 99-14603 Filed 6-9-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-10]

Amendment to Class E Airspace;
Lebanon, MO

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Lebanon, MO.

DATES: The direct final rule published at
64 FR 10938 is effective on 0901 UTC,
July 15, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426—-3408.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on March 8, 1999 (64 FR
10938). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
July 15, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on April 19,
1999.
Donovan D. Schardt,
Acting Manager, Air Traffic Division.
[FR Doc 99-14602 Filed 6-9-99; 8:45 am]
BILLING CODE 4910-13-M

POSTAL SERVICE
39 CFR Part 111

Experimental Nonletter-Size Business
Reply Mail Categories and Fees;
Implementation Standards

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule sets forth the
Domestic Mail Manual (DMM)
standards adopted by the Postal Service
to implement the Decision of the
Governors of the United States Postal
Service on the Recommended Decision
of the Postal Rate Commission on the
Renewal of Experimental Classifications
and Fees for Nonletter-Size Business
Reply, Docket No. MC99-1.

During the past two years, the Postal
Service has studied the effects of two
alternative experimental accounting
methods for nonletter-size business

reply mail (BRM) with a controlled
number of recipients: The reverse
manifesting method and the bulk weight
averaging method. Until the
implementation of a permanent
classification and fees, the Postal
Service intends to continue the
experiment with up to 10 participants to
resolve some administrative and
technical issues related to permanent
implementation of the bulk weight
averaging accounting method.

EFFECTIVE DATE: June 8, 1999.

FOR FURTHER INFORMATION CONTACT: Paul
Lettmann, (202) 268—6261, or Michael
T. Tidwell, (202) 268-2998.
SUPPLEMENTARY INFORMATION: The Postal
Service will review applications and
select as many as six mailers to join the
four current participants in the
experiment. It is hoped that the BRM
received by the participants will
represent a diverse range of products
returned by BRM. The limitation on the
number of participants in the extension
of the weight averaging experiment is
consistent with the need to conduct an
experiment that can be managed
effectively, with the narrow scope of the
administrative and technical issues the
extension is expected to resolve, and
with the relatively short time frame
during which the extension is likely to
be in effect.

The selection of experiment
participants depends on various criteria
such as mail volume, product type and
packaging, geographic location, ability
to implement and maintain quality
control procedures for accounting and
documentation, and availability of
postal resources. A prospective
participant should be able to participate
until February 29, 2000, and, if selected,
begin within a short period of time.
Only the weight averaging method of
counting the returned nonletter-size
BRM pieces will be tested as part of this
experiment.

As part of this study, participants will
be charged lower per piece BRM fees for
qualifying pieces as follows:

For participants using the weight
averaging accounting method, the per
piece accounting fee is 1 cent, plus the
appropriate First-Class Mail or Priority
Mail postage.

Participants must pay an annual
business reply mail permit fee and an
annual business reply mail advance
deposit accounting fee, which are
currently $100.00 and $300.00,
respectively. In addition, there will be a
monthly audit and maintenance fee of
$600.00 assessed per BRM account at
each site where the experimental weight
averaging accounting method is
employed.

Background

As a consequence of Postal Rate
Commission Docket No. MC97-1, the
United States Postal Service has
engaged in an experiment since June 8,
1997, which was designed to test the
feasibility of two alternative methods of
accounting for nonletter-size Business
Reply Mail: the reverse manifesting
method and the bulk weight averaging
method. For each method, the
experiment was designed to involve up
to 10 recipients of nonletter-size BRM.
On an experimental basis, separate
experimental set-up/qualification,
monthly auditing or sampling, and per
piece fees were established for each
method. All experimental classifications
and fees are scheduled to expire on June
7, 1999.

To date, four BRM recipients have
participated in the experiment, which is
scheduled to expire on June 7, 1999.
One participant began the experiment
utilizing the reverse manifest method.
Three others elected to participate
utilizing the weight averaging method.

Approximately nine months ago, the
one participant using the reverse
manifest method unilaterally
determined on the basis of internal
operational considerations that it would
switch to the weight averaging method.
The Postal Service has since been
unable to recruit any participants to
experiment with the reverse manifest
method. Although the Postal Service
believes that the method has potential,
the limited experience during the
experiment did not provide an adequate
opportunity to fully evaluate the
method or overcome the shortcomings
with the method that were identified
when the experiment was initiated. As
a consequence, the operational
feasibility of the reverse manifest
method remains unproved.

The experiment has demonstrated the
feasibility of the bulk weight averaging
accounting method for nonletter-size
BRM to the satisfaction of the Postal
Service. At the same time, the Postal
Service has determined that it must
resolve some administrative and
technical issues related to the operation
of bulk weight averaging before
implementing the method on a
permanent basis.

Accordingly, on March 10, 1999, the
Postal Service filed two requests before
the Postal Rate Commission. The first
request sought an extension of the
current bulk weight averaging
experiment beyond its June 7, 1999,
expiration date to allow for the
continuation of work to resolve the
aforementioned administrative and
technical issues that stand in the way of
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implementing weight averaging on a
permanent basis. That proceeding was
designated by the Postal Rate
Commission as Docket No. MC99-1.
The second request proposed the
establishment of a permanent
classification and fees for weight
averaged nonletter-size BRM. That
proceeding was designated as Docket
No. MC99-2. The Postal Service intends
to let the reverse manifest classification
and fees expire as scheduled.

Manual BRM Verification Method

The manual counting, weighing,
rating, and billing for incoming
nonletter-size BRM at delivery post
offices is a labor-intensive and time-
consuming task usually performed by
postage due unit employees. These
postal employees must weigh and rate
each piece individually and calculate
the appropriate postage and fees.

This manual process frequently takes
place during a short period between the
arrival of the BRM at the postage due
unit and the arrival of the BRM
recipient at the post office to pick up the
mail. Depending on mail volume, the
necessary accounting sometimes delays
the release and delivery of the mail.
Such delays can adversely affect the
recipient’s ability to meet customer
fulfillments expeditiously.

Weight Averaging Method

Some recipients of large volumes of
incoming nonmachinable BRM and
local postal officials have developed an
alternative accounting method, bulk
weight averaging, that allows the
recipients to take possession of their
incoming mail sooner than mail
manually weighed and rated on a piece-
by-piece basis by the Postal Service.

This method also makes it less
expensive for the Postal Service to
determine the postage and fees. This
alternative method reduces postal
workhours, provides more expeditious
accounting, allows for earlier delivery of
BRM pieces, and increases recipient
satisfaction with BRM service.

Application of the bulk weight
averaging accounting method for a BRM
permit account requires periodic
sampling and monitoring of the permit
holder’s nonletter-size BRM. As a
consequence, the added administrative
overhead generates extraordinary postal
costs not covered by the current $100.00
annual BRM permit fee and $300.00
annual BRM advance deposit
accounting fee.

For purposes of the current
experiment, the Postal Service adopted
additional fees for the nonletter-size
BRM weight averaging accounting
method:

» A one-time set-up/qualification fee
of $3,000.

e A $3,000 monthly maintenance fee.

» A $0.03 per piece accounting fee.

These fees expire on June 7, 1999. On
May 14, 1999, in Docket No. MC99-1,
the Postal Rate Commission
recommended the extension of the
nonletter-size BRM experiment until
February 29, 2000, or until
implementation of permanent fees,
whichever comes first, which was the
term requested by the Postal Service.
The Commission also recommended the
classification and fees proposed in a
Joint Stipulation and Agreement by the
parties in Docket No. MC99-1. The
Commission’s recommendations were
approved in the May 26, 1999, Decision
of the Governors of the United States
Postal Service. Accordingly, on June 8,
1999, the following fees will apply to
nonletter-size BRM subject to the terms
of the weight averaging experiment:

« A $600 monthly maintenance fee.

* A $0.01 per piece accounting fee.

The one-time set-up/qualification fee
has been eliminated. These new
experimental fees expire on February
29, 2000, or upon implementation of
permanent fees, whichever comes first.

Selection Process for Participants

A reply mail recipient who wants to
participate in the extension of the
nonletter-size BRM experiment must
submit a written request to: Manager,
Mail Preparation and Standards, Postal
Service Headquarters, 475 L’Enfant
Plaza SW, Room 6800, Washington, DC
20260-2405. The request must include
sufficient data to assist in making an
initial determination.

Consideration is given to product
type, geographic location, variability in
the weight and daily volume of BRM,
current accounting and quality control
procedures, and availability of postal
resources. In selecting participants, the
manager of Mail Preparation and
Standards also uses the following
criteria:

* The applicant must receive at one
site a yearly average volume of
approximately 100,000 or more
nonletter-size BRM pieces eligible for
the current $0.08 per piece fee.

» The applicant must be prepared to
participate in the experiment through
February 29, 2000.

* The applicant must be prepared to
begin operation at a mutually agreed
upon time soon after selection.

If the manager of Mail Preparation
and Standards determines that the
applicant is suitable for participation,
the applicant is instructed to follow the
appropriate application procedures for
authorization, as described in Domestic

Mail Manual G092 and published in this
final rule. If the manager of Mail
Preparation and Standards determines
that the applicant is not suitable, that
manager sends the applicant a written
notice explaining the reasons for the
determination and, if appropriate,
requests additional information for
further review.

Decisions of the manager of Mail
Preparation and Standards may be
appealed to the BRM Experiment
Review Board, Postal Service
Headquarters, 475 L’Enfant Plaza SW,
Room 6800, Washington DC 20260—
2405. Appeals must include sufficient
information to assist the Review Board
in reconsideration of initial
determinations. Decisions of the Review
Board are final.

Implementation

Pursuant to 39 U.S.C. 3624, the PRC
on May 14, 1999, issued to the
Governors of the Postal Service its
Recommended Decision on the Postal
Service’s Request to extend the weight
averaging portion of the nonletter-size
BRM experiment.

After reviewing the PRC’s
Recommended Decision and its
consequences for the Postal Service and
postal customers, the Governors,
pursuant to 39 U.S.C. 3625, acted on the
PRC’s recommendations on May 26,
1999. (Decision of the Governors of the
United States Postal Service on the
Recommended Decision of the Postal
Rate Commission on the Renewal of
Experimental Classification and Fees for
Nonletter-Size Business Reply Mail
Categories and Fees, Docket No. MC99—
1.
)The Governors determined to approve
the PRC’s recommendations, and the
Board of Governors set an
implementation date of June 8, 1999, for
the classification and fee changes to take
effect. A notice announcing the
Governors’ Decision and the final
Domestic Mail Classification Schedule
and Fee Schedule changes is published
elsewhere in this issue of the Federal
Register.

This final rule contains the DMM
standards adopted by the Postal Service
to implement the Governors’ Decision.

As described below, the Postal
Service is limiting these experimental
fee categories to those pieces of
nonletter-size business reply mail that
are outside the parameters of current
automation-compatible letter-size
business reply mail. As a consequence,
the final rule excludes letter-size pieces
which could qualify for Qualified
Business Reply Mail (QBRM) rates and
fees. (Currently, pieces weighing two
ounces or less can qualify for QBRM.)
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Because of the purpose and limited
scope of this experiment, the Postal
Service finds no need to solicit
comment on the standards for nonletter-
size BRM or to delay implementation of
this extension.

List of Subjects in 39 CFR Part 111

Postal Service.

For the reasons discussed above, the
Postal Service hereby adopts the
following amendments to the Domestic
Mail Manual, which is incorporated by
reference in the Code of Federal
Regulations (see 39 CFR part 111).

PART 111—[REVISED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C 101,
401, 403, 404, 3001-3011, 3201-3219, 3403
3406, 3621, 3626, 5001.

2. Revise G092 to the Domestic Mail
Manual as follows:

G GENERAL INFORMATION

* * * * *

G090 Experimental Classifications
and Rates

[Revise G092 to remove references to
reverse manifesting; remove 2.0, which
explains reverse manifesting; and
renumber 3.0 to 5.0 to leave weight
averaging as the experimental
accounting method as follows:]

G092 Nonletter-Size Business Reply
Mail

1.0 BASIC ELIGIBILITY

[Amend 1.1 to remove references to
reverse manifesting to read as follows:]

1.1 Description

The standards in G092 apply to pieces
claimed by an authorized mailer at the
experimental fees for nonletter-size
business reply mail (BRM). Draft
Publication 405, Guide to Business
Reply Mail, contains an explanation of
weight averaging sampling procedures,
calculations, and other information.

[Revise 1.2 to read as follows:]
1.2 Applicability

BRM pieces eligible under G092 must:

a. Be mailed as First-Class Mail or
Priority Mail and meet the specific
standards in 2.0.

b. Meet the applicable physical
standards for nonletter-size mail in
CO050 (i.e., flat-size mail, machinable
parcels, irregular parcels, or outside
parcels) and CI00 for First-Class Mail,
except any BRM piece accounted for
under the weight averaging method in
2.0 may not exceed 5 pounds. Reply
mail letters which cannot qualify for

Qualified Business Reply Mail (QBRM)
because they weigh too much also are
eligible for the weight averaging
method.

c. Meet the basic standards for BRM
in S922 other than those specific to
letter-size pieces or pieces processed as
QBRM.

d. Meet the addressing standards in
A010 and bear a delivery address with
the correct ZIP+4 code and barcodes
assigned to the BRM permit holder by
the USPS.

e. Be marked as specified in the
service agreement under 2.0 and comply
with any current or future USPS
marking standard.

f. Meet the documentation and
postage payment standards in 2.0 and
the service agreement.

g. Be received at the post office that
serves the permit holder.

[Amend 1.3 by removing 1.3d
concerning the set-up/qualification fee
and redesignating current 1.3e as 1.3d to
read as follows:]

1.3 Fees

Each BRM piece eligible under G092
is charged the corresponding single
piece rate for First-Class Mail or Priority
Mail plus the appropriate fee as shown
in 4.2. To receive pieces under this fee
schedule, the participating mailer also
must pay fees for these accounts and
services:

* * * * *

d. Applicable monthly maintenance
fee.
[Amend 1.4 to remove the reference to
reverse manifesting information and
change the manager to whom BRM
customer requests are submitted to read
as follows:]

1.4 Participation in Test

A business reply mail recipient who
wants to participate in the experiment
and receive an account for nonletter-size
BRM under G092 must submit a written
request for consideration to the manager
of Mail Preparation and Standards,
USPS Headquarters (see G043 for
address). The request must include
sufficient data to assist the manager in
making an initial determination. The
manager may request additional data
and an on-site visit to the applicant’s
plant. If the manager determines that the
applicant is suitable for participation,
the applicant follows the application
procedures in 2.0. Consideration is
given to product type, geographic
location of the mailer’s site of operation,
variability in the weight and daily
volume of BRM, current accounting and
quality control procedures, and
availability of postal resources. In

selecting participants, the manager also
uses the following additional criteria:

a. The applicant must receive or
expect to receive at one site a yearly
average volume of approximately
100,000 or more nonletter-size BRM
pieces eligible for the current $0.08 per
piece fee under S922.

b. The applicant must be able to
participate in the experiment through
February 29, 2000.

c. The applicant must be prepared to
begin operation at a mutually agreed
upon time soon after selection.
[Remove current 2.0 in its entirety. Re-
designate current 3.0 through 3.4 as 2.0
through 2.4, respectively, to read as
follows:]

2.0 WEIGHT AVERAGING

* * * * *

[Amend renumbered 2.2 to change the
manager to whom customers submit
requests to read as follows:]

2.2 Application

A business reply mail recipient
applying for participation in the
extension of the weight averaging
experiment must complete a standard
application provided by the Postal
Service. The applicant submits this
application to the manager of Mail
Preparation and Standards. The
applicant includes with the application
documentation that contains sample
BRM pieces and labels representative of
the weight range and types of pieces to
be weight-averaged.

[Amend renumbered 2.3 to change the
manager to whom customers submit
requests and to change the effective
dates to read as follows:]

2.3 Authorization

The manager of Mail Preparation and
Standards reviews the application and
proceeds as follows:

a. If the applicant meets the
conditions required for the experimental
weight averaging accounting method
and the application is otherwise
consistent with the purposes and goals
of the experiment, the manager
approves the application and prepares a
service agreement with the applicant.
The agreement details the operating
procedures for weight averaging and the
responsibilities of the applicant and the
Postal Service. For the purposes of the
experiment, the Postal Service may
require additional documentation and
periodic review and inspection of each
experiment participant’s BRM
processing and accounting operations.
No agreement may remain in effect
beyond the February 29, 2000, outside
duration date established for the
extension of the experiment. The
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experimental classification and fees take
effect on June 8, 1999; they will expire
on February 29, 2000, or when the
permanent classification and fees for
weight averaged nonletter-size BRM are
implemented, whichever comes first.

b. If the application does not appear
to meet the conditions required for the
weight averaging method, the manager
of Mail Preparation and Standards
denies the application and sends
written notice to the applicant, with the
reasons for denial. The applicant has 10
days after receipt of the notice to file a
written appeal to the BRM Experiment
Review Board, U.S. Postal Service
Headquarters. Decisions of the Review
Board are final.

[Remove renumbered 3.4, Renewal, in
its entirety.]
[Re-designate current 4.0 as 3.0.]

3.0 REVOCATION

[Amend renumbered 3.1 to change the
manager who may revoke a participant’s
authorization and remove the reference
to a manifest to read as follows:]

3.1 Reasons

The manager of Mail Preparation and
Standards may revoke a BRM
participant’s authorization for the
experiment if that participant:

a. Provides incorrect data on the
required documentation and appears
unable or unwilling to correct the
problems.

b. Neglects to perform required
quality control procedures.

c. No longer meets the criteria in this
standard and the service agreement.

* * * * *

[Revise 3.3 to shorten the appeal period
to 10 days to read as follows:]

3.3 Appeal

Revocation proceeds if the participant
is unable or unwilling to correct the
discrepancies found. The participant
may file a written appeal of revocation
within 10 days from the date of receipt
of the notice, with evidence explaining
why the authorization should not be
revoked. The appeal must be filed with
the BRM Experiment Review Board,
which issues the final agency decision.
The participant may continue to accept
BRM under the authorization, pending a
decision on appeal. The revocation
decision takes effect 7 days after receipt
by the participant.

[Re-designate current 5.0 as 4.0:]

4.0 RATES AND FEES

[Amend 4.1 to change references from
“5.2” and “*5.3 and 5.4’ to ““4.2” and
“4.3 and 4.4, respectively, to read as
follows:]

4.1 Rate Application

Each BRM piece received under G092
is charged the applicable per piece fee
in 4.2 and the appropriate single-piece
First-Class Mail rate or Priority Mail
rate. In addition to the fees in 4.3 and
4.4, the required BRM permit fee and
BRM advance deposit account fee must
be paid every 12 months.

[Amend 4.2 by removing 4.2b and
revising 4.2 to read as follows:]

4.2 Per Piece Fee

Per piece, in addition to single-piece
rate First-Class Mail or Priority Mail
postage for nonletter-size experimental
(weight averaging): $0.01.

[Amend 4.3 by removing 4.3b and
revising 4.3 to read as follows:]

4.3 Monthly Maintenance Fee

Monthly fee for nonletter-size
experimental (weight averaging):
$600.00.

5.4 [Removed]

[Remove current 5.4. There is no longer
a one-time set-up/qualification fee.]

A transmittal letter making these
changes in the pages of the Domestic
Mail Manual will be published and will
be transmitted to subscribers
automatically. As provided by 39 CFR
111.3, notice of issuance will be
published in the Federal Register.
Stanley F. Mires,

Chief Counsel, Legislative.
[FR Doc. 99-14636 Filed 6—-8-99; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300858; FRL-6080-4]
RIN 2070-AB78

Aminoethoxyvinylglycine; Temporary
Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
temporary tolerance for residues of
aminoethoxyvinylglycine in or on food
commodities of the stone fruit crop
group. Abbott Laboratories requested
this tolerance under the Federal Food,
Drug, and Cosmetic Act, as amended by

the Food Quality Protection Act of 1996.

The tolerance will expire on April 1,
2001.

DATES: This regulation is effective May
13, 1999. Objections and requests for

hearings must be received by EPA on or
before August 9, 1999.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number [OPP-300858],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees’” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300858], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epa.gov. Copies of electronic
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 or
ASCII file format. All copies of
electronic objections and hearing
requests must be identified by the
docket control number [OPP-300858].
No Confidential Business Information
(CBI) should be submitted through e-
mail. Copies of electronic objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Denise Greenway, Biopesticides
and Pollution Prevention Division
(7511C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Rm. 902W43, Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 3088263,
greenway.denise@epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of March 10, 1999 (64
FR 11872) (FRL-6067-5), EPA issued a
notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a, as amended
by the Food Quality Protection Act of
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1996 (FQPA) (Pub. L. 104-170)
announcing the filing of a pesticide
petition (PP 9G5048) for a temporary
tolerance by Abbott Laboratories, 1401
Sheridan Road, North Chicago, IL
60064. The notice included a summary
of the petition prepared by Abbott
Laboratories, the registrant. There were
no comments received in response to
the notice of filing.

The petition requested that 40 CFR
180.502 be amended by establishing a
temporary tolerance for residues of the
biochemical plant regulator
aminoethoxyvinylglycine, in or on food
commodities of the stone fruit crop
group. The proposed temporary
tolerance level of 0.170 part per million
(ppm) was inadvertently not stated in
the notice of filing. This tolerance will
expire on April 1, 2001.

Under section 408(g)(1) of the FFDCA,
a regulation issued under subsection
(d)(4) shall take effect upon publication
unless the regulation specifies
otherwise. In this case, the temporary
tolerance will be effective on May 13,
1999.

Section 801 of the Congressional
Review Act (CRA), 5 U.S.C. 801,
generally requires that, before a rule
may take effect, the agency
promulgating the rule must submit a
rule report to each House of Congress
and to the Comptroller General of the
United States. Section 808 allows the
issuing agency to make a rule effective
sooner than otherwise provided by the
CRA if the agency makes a good cause
finding. EPA has determined that there
is good cause for making today’s rule
final prior to submission to Congress
because the timing is such that
immediate action was necessary to
allow farmers to sell and distribute
certain stone fruit produce with
residues of this product this year. This
pesticide is only applied once during
the growing season, and this must be
done 7-14 days prior to the beginning of
the harvest period. The harvest season
for certain stone fruits is very early in
the year. Many of the tests sites for these
stone fruits are located in the Southern
region of the United States. Thus, in
order to provide for the sale and
distribution of certain stone fruit
produce with residues of this pesticide
in 1999 and to optimize the benefits of
the experimental use of the pesticide,
approval of the use was necessary in
May of this year. Furthermore, the
Agency has provided notice and
comment for this rulemaking action and
no comments were received. The
Agency has also provided a 60—day
objection period in this final rule as
required by section (g)(2) of the FFDCA.
See Unit V. of this preamble for further

information. Thus, further notice and
public procedure are unnecessary. The
Agency finds that this constitutes good
cause to provide for an immediate
effective date pursuantto 5 U.S.C.
808(2).

I. Background and Statutory Findings

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) defines “‘safe’ to
mean that ““there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

Il. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of aminoethoxyvinylglycine
and to make a determination on
aggregate exposure, consistent with
section 408(b)(2), for a temporary
tolerance for residues of
aminoethoxyvinylglycine on food
commodities of the stone fruit crop
group at 0.170 ppm. EPA’s assessment
of the dietary exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

Because the technical active
ingredient being evaluated in the
associated Experimental Use Permit
(275-EUP-82) is a conditionally
registered section 3 pesticide product,

EPA has previously evaluated the
available toxicity data and considered
its validity, completeness, and
reliability as well as the relationship of
the results of the studies to human risk.
EPA has also considered available
information concerning the variability
of the sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by
aminoethoxyvinylglycine are discussed
in this unit, and presented in the
Federal Register of May 7, 1997 (62 FR
24835) (FRL-5713-5) and in a
subsequent correction to the Final Rule,
which appeared in the Federal Register
of October 29, 1997 (62 FR 56089) (FRL—
5751-5).

B. Toxicological Endpoints

1. Acute toxicity. A battery of acute
toxicity studies placed technical
aminoethoxyvinylglycine in Toxicity
Categories Il and 1V.

2. Chronic toxicity. Using an
uncertainty factor of 1,000, EPA has
established the reference dose (RfD) for
aminoethoxyvinylglycine at 0.002
milligrams/kilogram of body weight/day
(mg/kg bwt/day). This RfD is based on
a no observed adverse effect level
(NOAEL) of 2.2 mg/kg bwt/day from a
subchronic toxicity study that
demonstrated reduced body weight
gain, food consumption, and food
efficiency; increased severity and
incidence of reversible kidney and liver
effects; and discoloration of the liver.

C. Exposures and Risks

1. From food and feed uses. Time-
limited tolerances, to expire April 1,
2001, were previously established at
0.08 ppm (40 CFR 180.502) for the
residues of aminoethoxyvinylglycine, in
or on the food commodities apples and
pears. This rule establishes a temporary
tolerance at 0.170 ppm, to expire April
1, 2001, for the residues of
aminoethoxyvinylglycine in or on food
commodities of the stone fruit crop
group. Risk assessments were conducted
by EPA to assess dietary exposures from
the additional stone fruit uses of
aminoethoxyvinylglycine proposed for
the Experimental Use Permit 275-EUP-
82 via PP 9G5048 as follows:

A worst-case scenario (using tolerance
level residues for both the existing
apple/pear use and for the experimental
stone fruit use, and 100% crop treated)
aggregate risk assessment was prepared.
The reported assessment includes
exposure to aminoethoxyvinylglycine
through food.

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological



31126

Federal Register/Vol. 64, No. 111/ Thursday, June 10, 1999/Rules and Regulations

study has indicated the possibility of an
effect of concern occurring as a result of
a 1-day or single exposure. In the case
of aminoethoxyvinylglycine, because
there were no acute toxic endpoints, no
acute dietary risk assessments were
required or performed.

ii. Chronic exposure and risk. The
endpoint and dose level selected for
assessment of chronic dietary risks are
based on a 90-day feeding study with an
uncertainty factor of 1,000 and use a
RfD of 0.002 mg/kg bwt/day determined
from a NOAEL of 2.2 mg/kg bwt/day. In
considering the sensitivity of infants
and children the thousand-fold safety
factor includes an additional
uncertainty factor of 10 for
incompleteness of data until a 2-
generation reproduction study in rats is
completed. The study was a condition
of registration of the subject active
ingredient, and interim data have been
submitted to the Agency. The results of
the chronic dietary exposure analysis
indicate a reasonable certainty of no
harm to the U.S. population or
subpopulations, including infants and
children, as the result of the pesticidal
uses of aminoethoxyvinylglycine on
apples, pears, and stone fruits.

2. From drinking water. Studies of the
potential for aminoethoxyvinylglycine
to be present in water have not yet been
conducted. As a worst-case scenario,
residue levels in water were calculated
to be 0.0012 ppm by assuming that 10%
of the applied treatment could drift into
nearby drinking water sources. This
conservative approach is consistent
with a worst-case exposure scenario.

i. Acute exposure and risk. In the case
of aminoethoxyvinylglycine, because
there were no acute toxic endpoints, no
acute risk assessments based on
drinking water exposure were required
or performed.

ii. Chronic exposure and risk. Because
the Agency lacks sufficient water-
related exposure data to complete a
comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOAEL’s) and assumptions
about body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.

While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause aminoethoxyvinylglycine
to exceed the RfD if the temporary
tolerance being considered in this
document were granted. The Agency
has therefore concluded that the
potential exposures associated with
aminoethoxyvinylglycine in water, even
at the higher levels the Agency is
considering as a conservative upper
bound, would not prevent the Agency
from determining that there is a
reasonable certainty of no harm if the
temporary tolerance is granted.

3. From non-dietary exposure.
Aminoethoxyvinylglycine is currently
not registered for use on residential non-
food sites.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
aminoethoxyvinylglycine has a common
mechanism of toxicity with other
substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity,
aminoethoxyvinylglycine does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has not assumed that
aminoethoxyvinylglycine has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the final rule for Bifenthrin Pesticide
Tolerances (62 FR 62961, November 26,
1997).

D. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. For risk assessment
purposes, there were no acute endpoints
identified for aminoethoxyvinylglycine.

2. Chronic risk. Using the Theoretical
Maximum Residue Contribution
(TMRC) exposure assumptions
described in this unit, EPA has
concluded that aggregate exposure to
aminoethoxyvinylglycine from food (the

current section 3 apple and pear uses
plus the experimental stone fruit use)
will utilize 6.9% of the RfD for the U.S.
population. The major identifiable
subgroup with the highest aggregate
exposure is discussed below. EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to
aminoethoxyvinylglycine in drinking
water (there is no non-dietary, non-
occupational exposure because neither
the Experimental Use Permit nor the
section 3 registrations involve
residential use), EPA does not expect
the aggregate exposure to exceed 100%
of the RfD. EPA concludes that there is
a reasonable certainty that no harm will
result from aggregate exposure to
aminoethoxyvinylglycine residues.

3. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result from aggregate
exposure to residues of
aminoethoxyvinylglycine.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children— i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
aminoethoxyvinylglycine, EPA
considered data from developmental
toxicity studies in the rat. A 2-
generation reproduction study in the rat
is pending and was a condition of the
section 3 registration for the subject
active ingredient. Interim data on the
first generation have been received by
the Agency. The developmental toxicity
studies are designed to evaluate adverse
effects on the developing organism
resulting from maternal pesticide
exposure during gestation.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional ten-fold
margin of safety for infants and children
in the case of threshold effects to
account for pre-and postnatal toxicity
and the completeness of the data base
unless EPA determines that a different
margin of safety will be safe for infants
and children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no



Federal Register/Vol. 64, No. 111/ Thursday, June 10, 1999/Rules and Regulations

31127

appreciable risk to humans. EPA
believes that reliable data support using
the standard uncertainty factor (usually
100 for combined inter- and intra-
species variability) and not the
additional ten-fold MOE/uncertainty
factor when EPA has a complete data
base under existing guidelines and
when the severity of the effect in infants
or children or the potency or unusual
toxic properties of a compound do not
raise concerns regarding the adequacy of
the standard MOE/safety factor. In this
case, due to the incompleteness of the
data, the Agency used a thousand-fold
uncertainty factor in the RfD
calculations, and previously imposed a
requirement for a 2-generation
reproduction study in rats. The
thousand-fold uncertainty factor
includes an additional uncertainty
factor of 10 to protect infants and
children.

ii. Developmental toxicity studies. In
a developmental toxicity study in rats
by oral gavage, a NOAEL of 1.77 mg
active ingredient/kg bwt/day was
determined for both developmental and
maternal toxicity.

iii. Reproductive toxicity study. Two-
generation rat reproduction data are
pending, as a condition of the section 3
registration. Interim data on the first
generation have been submitted to the
Agency.

iv. Conclusion. Due to the incomplete
data set (2-generation rat reproduction
data, a condition of registration for the
active ingredient are pending), the
Agency used a thousand-fold
uncertainty factor in the RfD
calculations. The thousand-fold
uncertainty factor includes an
additional uncertainty factor of 10 to
protect infants and children. The data
adequately support the conditional 1997
registration of the active ingredient and
also adequately support the temporary
tolerance level of 0.170 ppm proposed
for the experimental stone fruit use.

2. Acute risk. For risk assessment
purposes, there were no acute endpoints
identified for aminoethoxyvinylglycine.

3. Chronic risk. Using the
conservative exposure assumptions
described in this unit, EPA has
concluded that aggregate exposure to
aminoethoxyvinylglycine from food will
utilize 50.9% of the RfD for infants and
children. EPA generally has no concern
for exposures below 100% of the RfD
because the RfD represents the level at
or below which daily aggregate dietary
exposure over a lifetime will not pose
appreciable risks to human health.
Despite the potential for exposure to
aminoethoxyvinylglycine in drinking
water (there is no non-dietary, non-
occupational exposure because neither

the Experimental Use Permit nor the
section 3 registered products are for
residential use), EPA does not expect
the aggregate exposure to exceed 100%
of the RfD. EPA concludes that there is
a reasonable certainty that no harm will
result to infants and children from
aggregate exposure to
aminoethoxyvinylglycine.

4. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to
aminoethoxyvinylglycine residues.

I11. Other Considerations
A. Metabolism In Plants and Animals

The metabolism of
aminoethoxyvinylglycine in plants and
animals is adequately understood for
the purposes of these temporary
tolerances.

B. Analytical Enforcement Methodology

The submitted analytical method,
High Performance Liquid
Chromatography (HPLC)/Fluorescence
detector, is acceptable; it is also verified
and validated.

Adequate enforcement methodology
is available to enforce the tolerance
expression. The method may be
requested from: Calvin Furlow, PRRIB,
IRSD (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: Rm 101FF, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA, (703) 305-5229.

C. Magnitude of Residues

The experimental program (275-EUP-
82) specifies a single application of 50
grams of active ingredient be applied 7—
14 days prior to anticipated harvest. For
the purposes of the temporary tolerance,
the magnitude of residues was evaluated
in/on peaches at proposed and
exaggerated label rates. After
application of proposed label rates,
residue levels were below the level of
quantitation, if detectable at all, within
5 days of application. Exaggerated rates
(up to 4 times the proposed label rates)
demonstrated rapid decline of residues
to below quantifiable levels by 14 days
after application. The limit of
quantitation (LOQ) is 0.170 ppm and the
limit of detection (LOD) is 0.050 ppm.

D. International Residue Limits

There are no Codex Alimentarius
Commission (Codex) Maximum Residue
Levels (MRLs) for residues of
aminoethoxyvinylglycine.

1V. Conclusion

Therefore, the temporary tolerance, to
expire April 1, 2001, is established for
residues of aminoethoxyvinylglycine in
or on food commodities of the stone
fruit crop group at 0.170 ppm.

V. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to *‘object” to a tolerance
regulation as was provided in the old
section 408 and in section 409.
However, the period for filing objections
is 60 days, rather than 30 days. EPA
currently has procedural regulations
which govern the submission of
objections and hearing requests. These
regulations will require some
modification to reflect the new law.
However, until those modifications can
be made, EPA will continue to use those
procedural regulations with appropriate
adjustments to reflect the new law.

Any person may, by August 9, 1999,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
under “ADDRESSES” section (40 CFR
178.20). A copy of the objections and/
or hearing requests filed with the
Hearing Clerk should be submitted to
the OPP docket for this rulemaking. The
objections submitted must specify the
provisions of the regulation deemed
objectionable and the grounds for the
objections (40 CFR 178.25). Each
objection must be accompanied by the
fee prescribed by 40 CFR 180.33(i). EPA
is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding
tolerance objection fee waivers, contact
James Tompkins, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Rm. 239, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 305-5697,
tompkins.jim@epa.gov. Requests for
waiver of tolerance objection fees
should be sent to James Hollins,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460.

If a hearing is requested, the
objections must include a statement of
the factual issues on which a hearing is
requested, the requestor’s contentions
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on such issues, and a summary of any
evidence relied upon by the requestor
(40 CFR 178.27). A request for a hearing
will be granted if the Administrator
determines that the material submitted
shows the following: There is genuine
and substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

V1. Public Record and Electronic
Submissions

EPA has established a record for this
regulation under docket control number
[OPP-300858] (including any comments
and data submitted electronically). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBlI, is available
for inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA.

Objections and hearing requests may
be sent by e-mail directly to EPA at:

opp-docket@epa.gov

E-mailed objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.

The official record for this regulation,
as well as the public version, as
described in this unit will be kept in
paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official record which will also

include all comments submitted directly
in writing. The official record is the
paper record maintained at the Virginia
address in ““ADDRESSES” at the
beginning of this document.

VII. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes a tolerance
under section 408(d) of the FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4). Nor does it require any prior
consultation as specficed by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the temporary tolerance
in this final rule, do not require the
issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR

58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19, 1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
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does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. 5 U.S.C.
808(2). As stated previously, EPA has
made such a good cause finding,
including the reasons therefor, and
established an effective date of May 13,
1999. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This action is not
a major rule as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 13, 1999.

Janet L. Andersen,

Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180-[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a, and 371.
2.1n §180.502, in paragraph (a), by

alphabetically adding the following
commodity to the table:

§180.502 Aminoethoxyvinylglycine;
tolerances for residues.

Parts Expiration/
Commodity per mil- | Revocation
lion Date
* * % * *
Stone fruit crop
group .ecccveeneeenneens 0.170 04/01/01
* * * * *

[FR Doc. 99-14760 Filed 6-9-99; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300873; FRL-6085-4]
RIN 2070-AB78

Kresoxim-methyl; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for combined residues of
kresoxim-methyl and its metabolites in
or on pome fruit, grapes, pecans, apple
pomace, raisins, and meat byproducts of
cattle, sheep and goats. BASF
Corporation requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act, as amended by the Food
Quality Protection Act of 1996.

DATES: This regulation is effective June
10, 1999. Objections and requests for
hearings must be received by EPA on or
before August 9, 1999.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300873],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300873], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epa.gov. Copies of objections
and hearing requests must be submitted
as an ASCII file avoiding the use of
special characters and any form of
encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP-
300873]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Mary L. Waller, Product Manager
21, Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location,
telephone number, and e-mail address:
Rm. 249, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, (703) 308—
9354, waller.mary@epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of March 10, 1999 (64
FR 11874) (FRL-6063-3), EPA issued a
notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a as amended by
the Food Quality Protection Act of 1996
(FQPA) (Public Law 104-170)
announcing the filing of a pesticide
petition (PP) 7F4880 for tolerances by
BASF Corporation, 26 Davis Drive, P.O.
Box 13528, Research Triangle Park, NC
27709-3528. This notice included a
summary of the petition prepared by
BASF Corporation, the registrant. There
were no comments received in response
to the notice of filing.

The petition requested that 40 CFR
part 180 be amended by establishing
tolerances for the combined residues of
the fungicide kresoxim-methyl, (BAS
490F) or (methyl (E)-2-[2-(2-
methylphenoxy)-methyl]phenyl-2-
(methoxyimido)acetate) and its
metabolites as follows: (BF 490-1) or
(E)-2-[2-(2-methylphenoxy)methyl]-
phenyl-2-(methoxyimido)acetic acid;
(BF 490-2) or (E)-2-[2-(2-
hydroxymethylphenoxy)methyl]-
phenyl-2-(methoxyimido)acetic acid
(free and glucose conjugated); and (BF
490-9) or (E)-2-[2-(4-hydroxy-2-
methylphenoxy)-methyl]phenyl-2-
(methoxyimido)acetic acid (free and
glucose conjugated) in or on pome fruit
at 0.5 parts per million (ppm), grapes at
1.0 ppm, pecans, at 0.15 ppm, apple
pomace at 1.0 ppm, and raisins at 1.5
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ppm. The petition also requested that 40
CFR part 180 be amended by
establishing tolerances in or on meat
byproducts of cattle, sheep and goats at
0.01 ppm for the residues of the
metabolite (BF 490-1) or ((E)-2-[2-(2-
methylphenoxy)methyl]-phenyl-2-
(methoxyimido)acetic acid) resulting
from the use of the fungicide kresoxim-
methyl.

I. Background and Statutory Findings

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is *‘safe.”
Section 408(b)(2)(A)(ii) defines “‘safe” to
mean that ““‘there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

I1. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of kresoxim-methyl and to make
a determination on aggregate exposure,
consistent with section 408(b)(2), for
tolerances for combined residues of
kresoxim-methyl and its metabolites in
or on pome fruit, grapes, pecans, apple
pomace, raisins, and meat byproducts of
cattle, sheep and goats. EPA’s
assessment of the dietary exposures and
risks associated with establishing the
tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by kresoxim-methyl
are discussed in this unit.

1. Acute toxicity. A battery of acute
toxicity studies using technical
kresoxim-methyl resulted in the
following: an acute rat oral LDsg > 5,000
milligrams/kilogram(mg/kg) (toxicity
category 1V); an acute rat dermal LDso >
2,000 mg/kg (toxicity category I11); an
acute rat inhalation LCs > 5.6
milligrams/liter(mg/L) (toxicity category
1V); mild eye irritation in a primary eye
irritation study using rabbits (toxicity
category Ill); no irritation in a primary
skin irritation study using rabbits
(category 1V); and no sensitization
demonstrated in a dermal sensitization
study using guinea pigs.

2. Subchronic toxicity. i. In a 90—day
oral toxicity study, rats were fed
kresoxim-methyl at dose levels of O,
500, 2,000, 8,000, and 16,000 parts per
million (ppm) (0, 36, 146, 577, and
1,170 mg/kg/day for males and 0, 43,
172, 672, and 1,374 mg/kg/day for
females). The Lowest Observed Adverse
Effect Level (LOAEL) for male rats was
8,000 ppm based on elevated serum
GGT. A LOAEL was not established for
females. The No Observed Adverse
Effect Level (NOAEL) for males was
2,000 ppm and for females was 16,000
ppm.

ii. In a 90—-day oral toxicity study,
mice were fed kresoxim-methyl at levels
of 0, 250, 1,000, 4,000, and 8,000 ppm
(0, 57, 230, 909, and 1,937 mg/kg/day
for males and 0, 80, 326, 1,326 and
2,583 mg/kg/day for females). A LOAEL
was not determined for either sex. The
NOAEL for males and females was 8,000
ppm.

iii. In a 21-day dermal toxicity study,
5 male and 5 female rats were treated
with kresoxim-methyl by dermal
occlusion at doses of 0 and 1,000 mg/
kg/day, 6 hours/day for 21 days. The
NOAEL for males and females was 1,000
mg/kg/day. A LOAEL was not
determined.

3. Developmental toxicity. i. In a
developmental toxicity study, rats were
gavaged with kresoxim-methyl at dose
levels of 0, 100, 400, or 1,000 mg/kg/day
on gestation days 6—15. No clinical signs
of toxicity were observed in any treated
animals during the study and no

treatment-related gross abnormalities
were observed at maternal necropsy.
The maternal NOAEL was = 1,000 mg/
kg/day and the maternal LOAEL was not
determined. There were no treatment-
related external, visceral, or skeletal
malformations/variations observed in
any of the fetuses. The developmental
NOAEL was = 1,000 mg/kg/day and the
developmental LOAEL was not
determined.

ii. In a developmental toxicity study,
rabbits were gavaged with kresoxim-
methyl at dose levels of 0, 100, 400 or
1,000 mg/kg/day on gestation days 7-19.
No clinical signs of toxicity were
observed in any treated animals during
the study and no treatment-related gross
abnormalities were observed at maternal
necropsy. The maternal NOAEL was =
1,000 mg/kg/day and the maternal
LOAEL was not determined. There were
no differences between treated and
control groups for number of corpora
lutea/doe, implantation sites/doe, pre-
and post-implantation loss, resorptions/
doe, fetuses/litter, fetal sex ratios, gravid
uterine or fetal body weights, or number
of dead fetuses. The overall incidence
rates for litters containing fetuses with
major malformations in the 0, 100, 400,
and 1,000 mg/kg/day groups were 7/13,
7/14, 11/15, and 10/14, respectively.
There was no statistically significant
difference between control and treated
groups of fetuses regarding the number
of external, soft-tissue, or skeletal
malformations/variations with the
exception of fetal incidence of fused
sternebrae in the low dose group
compared to the controls (p < 0.05).
Since a dose-response relationship was
not apparent, toxicological significance
could not be established. The
developmental NOAEL was = 1,000 mg/
kg/day and the developmental toxicity
LOAEL was not identified.

4. Reproductive Toxicity. In a 2—
generation reproduction study, 25 rats/
sex/dose were fed kresoxim-methyl at
dose levels of 0, 50, 1,000, 4,000, or
16,000 ppm for two generations. Two
litters were produced in the first
generation (Fiaand Fip) and one litter in
the second generation (F2). Premating
doses for the Fo males were 5.1, 102.6,
411.0, and 1,623.1 mg/kg, respectively
and for Fo females were 5.6, 108.7, 437.2
and 1,741.1 mg/kg, respectively.
Premating doses for the F; males were
4.4,88.3, 362.7, and 1,481.6 mg/kg and
for the F, females were 5.0, 100.8, 416.6,
and 1,652.6 mg/kg, respectively.
Animals were given test or control diet
for at least 10 weeks then mated within
the same dose group. F1 animals were
chosen from the F14 litters and weaned
on the same diet as their parents. At
least 22 litters/group were produced in
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each generation. All animals were
exposed to test material either in the
diet or during lactation until sacrifice.

There were no dose- or treatment-
related clinical signs of toxicity in the
parental animals of either sex or
generation. No dose- or treatment-
related gross or histological
abnormalities were observed at
necropsy in either parent or first
generation animals of either sex. The
LOAEL for systemic/postnatal
developmental toxicity was 4,000 ppm
based on reduced body weights and
body weight gains of the parent and first
generation parental animals and delayed
growth and maturation of the first and
second generation pups. The NOAEL for
systemic toxicity was 1,000 ppm. No
treatment-related effects were observed
in the reproductive performances of
either generation. There were no dose-
or treatment-related clinical signs of
toxicity in the offspring of either
generation. The NOAEL for
reproductive toxicity was = 16,000 ppm
and the LOAEL for reproductive toxicity
was not identified.

5. Mutagenicity. No mutagenicity was
noted in the following assays: reverse
gene mutation, S. typhimurium, E. colji;
forward gene mutation - HGPRT locus;
chromosome aberrations, human
lymphocyte cultures; mouse bone
marrow micronucleus; unscheduled
DNA synthesis, rat hepatocyte cultures;
and unscheduled DNA synthesis, rat
hepatocytes (in vivo/in vitro procedure).

6. Chronic Toxicity. i. In a 2—year
chronic feeding study, 20 rats/sex/dose
were fed kresoxim-methyl at dose levels
of 0, 200, 800, 8,000, or 16,000 ppm (O,
9, 36, 370 or 746 mg/kg/day for males
and 0, 12, 48, 503, or 985 mg/kg/day for
females). The LOAEL for male and
female rats was 8,000 ppm based in
males on the increase in SGGT levels,
liver weight and histopathological
changes, and in females on roughly 10%
lowered body weights and weight gains
throughout most of the study. The
NOAEL for both sexes was 800 ppm.

ii. In a 1-year chronic feeding study,
5 dogs/sex/dose were fed kresoxim-
methyl at levels of 0, 1,000, 5,000 or
25,000 ppm (0, 27, 138, or 714 mg/kg/
day for males and 0, 30, 146, or 761 mg/
kg/day for females). The LOAEL for
males was 25,000 ppm based on
decreased mean body weight and body
weight gain and decreased food
efficiency. A LOAEL was not identified
for females. The NOAEL for males was
5,000 ppm, and for females was 25,000
ppm. . .

7. Carcinogenicity. i. In a 2—year
oncogenicity feeding study, 50 rats/sex/
dose were fed kresoxim-methyl at dose
levels of 0, 200, 800, 8,000, or 16,000

ppm (0, 9, 36, 375, and 770 mg/kg/day
for males and 0, 12, 47, 497, and 1,046
mg/kg/day for females). Clinical
observations and mortality were not
affected by treatment in either sex of
rats. Body weights and body weight
gains of males and females were
decreased relative to controls in the
respective 8,000 and 16,000 ppm groups
throughout most or all of the study. The
incidence of gross liver masses
increased in both sexes (p <0.05 in
8,000 ppm males; p <0.01 in 8,000 and
16,000 ppm females). This was
correlated in males with dose-related
increases in the incidence of
microscopic lesions including
eosinophilic cell foci, mixed cell foci,
cellular hypertrophy (dose related; p <
0.05 or 0.01 at 16,000 ppm), and biliary
cysts (p £0.05 at 8,000 ppm) and in
females with altered cell foci, mixed cell
foci, bile duct proliferation, and
cholangiofibrosis (p <0.05, 0.01, or
0.001 at 16,000 ppm). The liver (with
bile ducts) is therefore implicated as a
target organ in both sexes of rats. The
increased incidence in females of gross
ovarian masses (p < 0.05 at 16,000 ppm),
microscopic ovarian cysts (p < 0.001 at
800 and 16,000 ppm), uterine/cervical
dilation (p <0.01 at 800 and 16,000
ppm) and brain hemorrhage (p <0.05 at
16,000 ppm) and in males of enlarged
testes (p < 0.05 at 800 and 8,000 ppm)
did not appear to be treatment-related.
The LOAEL for both male and female
rats was 8,000 ppm. The LOAEL for
males was based on the minor decrease
in body weight and body weight gain
and the increase in gross and
microscopic liver (and biliary) lesions.
The LOAEL in females was based on the
lowered body weights and weight gains
and on the increased incidence of liver
masses. The NOAEL for both sexes was
800 ppm. Liver carcinoma was the
primary neoplastic finding in both sexes
of rats, consistent with the
histopathological findings.

ii. In an 18—-month feeding study,
mice were fed kresoxim-methyl at dose
levels of 0, 400, 2,000, and 8,000 ppm
(0, 60, 304, and 1,305 mg/kg/day for
males and 0, 81, 400, and 1,662 mg/kg/
day) for 18 months. An additional 10
animals were treated for 12 months in
a satellite study. The LOAEL was 2,000
ppm (400 mg/kg/day) for females, based
on decreased weight gain and 8,000
ppm (1,350 mg/kg/day for males, based
on decreased weight gain and liver
amyloidosis. The NOAEL was 400 ppm
(81 mg/kg/day) for females and 2,000
ppm (304 mg/kg/day) for males. At the
doses tested, there was not a treatment
related increase in tumor incidence
when compared to controls. Dosing was

considered adequate and the high dose
rate was above the limit dose of 1,000
mg/kg/day for both sexes.

8. Metabolism. In a metabolism study,
rats were gavaged with kresoxim-methyl
at dose levels of 50 or 500 mg/kg or 15—
day repeated doses of 50 mg/kg, or as a
single intravenous dose of 5 mg/kg/day.
Radiolabeled test compound was
included in one 500 mg/kg dose group
to facilitate metabolite identification.
Biliary metabolites were assessed in rats
with cannulated bile ducts given an oral
dose of 50 or 500 mg/kg/day.

Orally administered test compound
was widely distributed and quickly
eliminated. Results indicated there was
no bioaccumulation. In both sexes, the
major routes of excretion were feces and
the urine. No radioactivity was detected
in exhaled air. A total of 32 different
metabolites were identified in the urine,
feces, bile, plasma, liver, and kidneys of
rats. There were some sex, dose, route,
and label-dependent differences in the
metabolite profiles.

9. Neurotoxicity. i. In an acute oral
neurotoxicity, 10 rats/sex/dose were
gavaged with kresoxim-methyl at dose
levels of 0, 500, 1,00, or 2,000 mg/kg. No
signs of neurotoxicity were observed at
any dose level and no systemic toxicity
was observed at any dose level. A
LOAEL was not established. The
NOAEL for acute neurotoxicity is 2,000
mg/kg.

ii. In a subchronic oral neurotoxicity
study, 10 rats/sex/dose were fed
kresoxim-methyl at dose levels of 0,
1,000, 4,000 or 16,000 ppm (0, 78, 317,
1,267 mg/kg/day) for 3 months. All
animals survived to scheduled
termination. There were statistically
significant decreases in body weight,
body weight gain, and food
consumption on some days only at the
high-dose level for males and females.
No effects were observed at the other
dose levels. There were no observable
signs of a neurotoxic effect at any dose
level. Functional observation battery
and motor activity remained comparable
to controls throughout the study an no
neuropathological endpoints were
observed during the histological
examinations. The LOAEL for systemic
toxicity is 16,000 ppm for males and
females based on decreases in body
weight, body weight gain, and food
consumption. The NOAEL for systemic
toxicity is 4,000 ppm for male and
female rats, and is = 16,000 ppm for
neurotoxicity.

B. Toxicological Endpoints

1. Acute toxicity. An acute endpoint
was not selected because no adverse
effects resulting from a single exposure
were identified in an acute
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neurotoxicity study in rats, and
developmental toxicity studies in the rat
and rabbit.

2. Short- and intermediate-term
toxicity. A short- and intermediate -term
endpoint was not selected because no
dermal or systemic toxicity was seen in
a 21—-day dermal toxicity study in rats.

3. Chronic toxicity. EPA has
established the Reference Dose (RfD) for
kresoxim-methyl at 0.36 mg/kg/day.
This RfD is based on a 2—year
oncogenicity feeding study in rats. The
FQPA safety factor was reduced to 1X
for chronic dietary exposure because
there was no increase in susceptibility
identified in developmental or
reproductive toxicity studies. Therefore,
the chronic PAD (chronic population
adjusted dose or cPAD) and the chronic
RfD are identical.

4. Chronic dermal toxicity. EPA
selected the RfD of 0.36 mg/kg/day to
assess long-term dermal exposure. This
RfD (identified above) is from an oral
study and, based on available data,
dermal absorption is expected to be
equivalent to oral absorption
(approximately 63-70%). Therefore a
dermal absorption factor was not
required for risk calculations. This
endpoint was selected for occupational
exposure only as there are no residential
uses of kresoxim-methyl.

5. Carcinogenicity. Kresoxim-methyl
has been classified as a “‘likely human
carcinogen’. The Q.* for kresoxim-
methyl is 2.90 x 10-3. The Q1* is based
on the female rat combined (adenomas
and/or carcinomas) liver tumor rates
from a 2—year oncogenicity feeding
study.

C. Exposures and Risks

1. From food and feed uses. There are
no food or feed uses currently registered
for kresoxim-methyl. In today’s action,
tolerances are being established at 40
CFR 180.554 for combined residues of
the fungicide kresoxim and its
metabolites in or on pome fruit at 0.5
ppm, grapes at 1.0 ppm, pecans at 0.15
ppm, apple pomace at 1.0 ppm, raisins
at 1.5 ppm, and meat byproducts of
cattle, sheep and goats at 0.01 ppm. Risk
assessments were conducted by EPA to
assess dietary exposures from kresoxim
methyl as follows:

Section 408(b)(2)(E) authorizes EPA to
use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide chemicals that have
been measured in food. If EPA relies on
such information, EPA must require that
data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels

anticipated. Following the initial data
submission, EPA is authorized to
require similar data on a time frame it
deems appropriate. As required by
section 408(b)(2)(E), EPA will issue a
data call-in for information relating to
anticipated residues to be submitted no
later than 5 years from the date of
issuance of this tolerance.

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a 1-day or single exposure. No
toxicological endpoint attributable to a
single (acute) dietary exposure was
identified.

ii. Chronic exposure and risk. The
chronic dietary exposure analysis used
the cPAD of 0.36 mg/kg/day which
applies to all population subgroups.
Anticipated residue values were used
and EPA assumed that 100% of all crops
having kresoxim-methyl tolerances were
treated. EPA generally has no concern
for exposures below 100% of the cPAD
because the cPAD represents the level at
or below which daily aggregate dietary
exposure over a lifetime will not pose
appreciable risks to human health. The
Agency estimated that chronic dietary
exposure to kresoxim-methyl will
utilize 0.1% of the cPAD for the U.S.
population and 0.2% of the cPAD for
the most highly exposed population
subgroup, non-nursing infants. The
chronic dietary risk does not exceed the
Agency’s level of concern.

iii. Dietary cancer risk. Kresoxim-
methyl is classified as a “likely human
carcinogen” with a Q* of 2.90 x 10-3.
The upper bound lifetime cancer risk
estimated for U.S. population is 5.7 x
10-7 and is below the Agency’s level of
concern (cancer risks greater than 1 x
10-6). Therefore, the dietary food cancer
risk to kresoxim-methyl is below the
Agency’s level of concern.

2. From drinking water. Kresoxim-
methyl is relatively short lived and
therefore, unlikely to leach to ground
water or move offsite to surface water in
significant concentrations. However, the
major acid degradate/metabolite (BF
490-1) has physical/chemical
characteristics in common with
pesticides that are known to leach to
groundwater or to move offsite to
surface water. Possible contamination of
groundwater and surface water by BF
490-1 may occur when applied to fields
with one or more of the following
characteristics: alkaline soils, low
organic matter, high sand, shallow
groundwater table, and nearby bodies of
water.

i. Acute exposure and risk. No acute
risk is expected from exposure to
kresoxim-methyl.

ii. Chronic exposure and risk. The
Agency used the Screening
Concentration in Ground Water (SCI-
GROW) screening model to determine
the estimated environmental
concentration (EEC) in ground water
and the Pesticide Root Zone model-
Exposure Analysis Modeling (PRZM-
EXAMS) to determine the EEC in
surface water. Drinking water levels of
comparison (DWLOC) which represent
the upper limit of a chemical’s
concentration in drinking water that
will result in an acceptable aggregate
exposure were calculated for
comparison to the EEC’s from the SCI-
GROW and PRZM-EXAMS model
values. The combined ground water EEC
for kresoxim-methyl and BF 490-1 is 4.1
parts per billion (ppb) (groundwater
screening for kresoxim-methyl is
negligible and groundwater screening
concentration for BF 490-1 is 4.1 ppb).
The combined surface water EEC for
kresoxim-methyl and BF 490-1 is 5.0
ppb. The combined groundwater EEC of
4.1 ppb and the combined surface water
EEC of 5.0 ppb are substantially lower
than the Agency’s chronic (non-cancer)
DWLOC of 12,593 ppb for the U.S.
population and the chronic (non-cancer)
DWLOC of 3,591 ppb for the most
highly exposed population subgroup,
non-nursing infants. Therefore, the
Agency concludes with reasonable
certainty that residues of kresoxim-
methyl and BF 490-1 do not contribute
significantly to the aggregate chronic
(non-cancer) human health risk.

The Agency calculated a chronic
(cancer) DWLOC of 4.9 ppb for the U.S.
population. The combined groundwater
EEC of 4.1 ppb is lower than the chronic
(cancer) DWLOC of 4.9 ppb. The PRZM-
EXAMS surface water EEC of 5.0 ppb
produces a cancer risk estimate in the
range of 10E6. However, EPA believes
this overstates the cancer risk because
the chronic dietary exposure estimates
for kresoxim-methyl assumed 100%
crop treated. The Agency calculated the
expected market share for kresoxim-
methyl and assumed that kresoxim-
methyl would capture 100% of the
market share from the alternative
product with the highest use. The
maximum kresoxim-methyl percent
crop treatment estimates for apples,
pears, pecans, and grapes are 70%, 55%,
55%, and 30%, respectively. The
Agency considers these estimates to be
conservative with actual use rates of
kresoxim-methyl likely to be
considerably lower. The Agency
believes that actual dietary exposure to
kresoxim-methyl and BF 490-1 will
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decrease at least by a factor of > 2%
resulting in a combined surface water
DWLOC for kresoxim-methyl and BF
490-1 of = 5.0 ppb.

Section 408(b)(2)(F) states that the
Agency may use data on the actual
percent of food treated (PCT) for
assessing chronic dietary risk only if the
Agency can make the following
findings: That the data used are reliable
and provide a valid basis to show what
percentage of the food derived from
such crop is likely to contain such
pesticide residue; that the exposure
estimate does not underestimate
exposure for any significant
subpopulation group; and if data are
available on pesticide use and food
consumption in a particular area, the
exposure estimate does not understate
exposure for the population in such
area. In addition, the Agency must
provide for periodic evaluation of any
estimates used. To provide for the
periodic evaluation of the estimate of
percent of crop treated as required by
the section 408(b)(2)(F), EPA may
require registrants to submit data on
PCT.

The Agency believes that the three
conditions, discussed in section
408(b)(2)(F) in this unit concerning the
Agency’s responsibilities in assessing
chronic dietary risk findings, have been
met. The PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. Typically, a range of estimates are
supplied and the upper end of this
range is assumed for the exposure
assessment. By using this upper end
estimate of the PCT, the Agency is
reasonably certain that the percentage of
the food treated is not likely to be
underestimated. The regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency.

3. From non-dietary exposure.
Kresoxim-methyl has no proposed or
registered residential uses. Therefore, no
non-occupational, non-dietary exposure
and risk are expected.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,

when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information” concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
kresoxim-methyl has a common
mechanism of toxicity with other
substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, kresoxim-methy!|
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that kresoxim-methy has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the final rule for
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997)(FRL-5754—
7).

D. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. No acute risk are
expected because no acute dietary
endpoint was determined.

2. Chronic risk. Using the exposure
assumptions described in this unit, EPA
has concluded that aggregate exposure
to kresoxim-methyl from food will
utilize 0.1% of the cPAD for the U.S.
population. The major identifiable
subgroup with the highest aggregate
exposure is discussed below. EPA
generally has no concern for exposures
below 100% of the cPAD because the
cPAD represents the level at or below
which daily aggregate dietary exposure
over a lifetime will not pose appreciable
risks to human health. Despite the
potential for exposure to kresoxim-
methyl in drinking water, EPA does not
expect the aggregate exposure to exceed
100% of the cPAD.

3. Aggregate cancer risk for U.S.
population. The upper bound lifetime
cancer risk estimated for U.S.
population is in the range of 10E6. The
Agency’s general level of concern for
cancer risks is for risks greater than risks
in the range of 1 x 10-6. Use of percent
crop treated estimates will significantly
lower the combined surface water
estimates and thus significantly lower
the risk estimate. Therefore, the Agency
concludes with reasonable certainty that
no harm will result from aggregate

exposure to kresoxim-methyl and its
metabolites.

4. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result from aggregate
exposure to residues of kresoxim-methy!l
and its metabolites.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children—i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
kresoxim-methyl and its metabolites,
EPA considered data from
developmental toxicity studies in the rat
and rabbit and a 2—-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
maternal pesticide exposure gestation.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre- and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. EPA
believes that reliable data support using
the standard uncertainty factor (usually
100 for combined inter- and intra-
species variability) and not the
additional tenfold MOE/uncertainty
factor when EPA has a complete data
base under existing guidelines and
when the severity of the effect in infants
or children or the potency or unusual
toxic properties of a compound do not
raise concerns regarding the adequacy of
the standard MOE/safety factor.

ii. Pre- and post-natal sensitivity. In
the prenatal developmental toxicity
studies in rat and rabbit fetuses, no
evidence of developmental toxicity in
fetuses was seen at the limit dose. In the
2—generation reproduction study in rats,
offspring effects occurred only at
parentally toxic dose levels.

iii. Conclusion. There is a complete
toxicity database for kresoxim-methyl
and exposure data is complete or is
estimated based on data that reasonably
accounts for potential exposures. Taking
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into account the lack of any special pre-
or post-natal susceptibility and the
completeness of the toxicity and
exposure data base, EPA concluded that
an additional tenfold safety factor was
not needed to protect the safety of
infants and children.

2. Acute risk. No acute risk is
expected because no acute dietary
endpoint was identified.

3. Chronic risk. Using the exposure
assumptions described in this unit, EPA
has concluded that aggregate exposure
to kresoxim-methyl from food will
utilize 0.2% of the cPAD for the most
highly exposed population subgroup,
non-nursing infants. EPA generally has
no concern for exposures below 100%
of the cPAD because the cPAD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for dietary exposure to kresoxim-methyl
in drinking water and from non-dietary,
non-occupational exposure, EPA does
not expect the aggregate exposure to
exceed 100% of the cPAD.

4. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to
kresoxim-methyl residues.

I11. Other Considerations
A. Metabolism In Plants and Animals

The nature of the residues in plants
and animals is adequately understood.
The residues of concern in plants are
kresoxim-methyl, (BAS 490F or methyl
(E)-2-[2-(2-methylphenoxy)-
methyl]phenyl-2-
(methoxyimido)acetate) and its
metabolites as follows: BF 490-1 or (E)-
2-[2-(2-methylphenoxy)methyl]-phenyl-
2-(methoxyimido)acetic acid; BF 490-2
or (E)-2-[2-(2-
hydroxymethylphenoxy)methyl]-
phenyl-2-(methoxyimido)acetic acid
(free and glucose conjugated); and BF
490-9 or (E)-2-[2-(4-hydroxy-2-
methylphenoxy)-methyl]phenyl-2-
(methoxyimido)acetic acid (free and
glucose conjugated). The residue of
concern in animals is the metabolite BF
490-1 or (E)-2-[2-(2-
methylphenoxy)methyl]-phenyl-2-
(methoxyimido)acetic acid.

B. Analytical Enforcement Methodology

Adequate enforcement methodology
high performance liquid
chromatography/using ultra violet
detection (HPLC/ULYV) is available to
enforce the tolerance expression. The
method may be requested from: Calvin
Furlow, PRRIB, IRSD (7502C), Office of

Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: Rm 101FF,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA, (703) 305-5229.

C. Magnitude of Residues

The Agency has concluded that
residue data submitted in support of the
tolerances for kresoxim-methyl as
follows: 0.5 ppm for pome fruit, 1.0
ppm for grapes, 0.15 ppm for pecans,
1.0 for apple pomace, 1.5 ppm for
raisins, and 0.01 ppm for meat
byproducts of cattle, sheep and goats are
adequate.

D. International Residue Limits

There are no CODEX, Canadian, or
Mexican maximum residue limits for
kresoxim-methyl.

E. Rotational Crop Restrictions

Rotational crop restrictions are not
required as rotation to other crops is not
anticipated.

IV. Conclusion

Therefore, tolerances are established
for combined residues of kresoxim-
methyl (methyl (E)-2-[2-(2-
methylphenoxy)-methyl]phenyl-2-
(methoxyimido)acetate) and its
metabolites as follows: (E)-2-[2-(2-
methylphenoxy)methyl]-phenyl-2-
(methoxyimido)acetic acid; (E)-2-[2-(2-
hydroxymethylphenoxy)methyl]-
phenyl-2-(methoxyimido)acetic acid
(free and glucose conjugated); and (E)-2-
[2-(4-hydroxy-2-methylphenoxy)-
methyl]phenyl-2-(methoxyimido)acetic
acid (free and glucose conjugated) in or
on the following commodities: pome
fruit at 0.5 ppm, grapes at 1.0 ppm,
pecans, at 0.15 ppm, apple pomace at
1.0 ppm, and raisins at 1.5 ppm.
Tolerances are established in or on meat
byproducts of cattle, sheep and goats at
0.01 ppm for the metabolite [(E)-2-[2-(2-
methylphenoxy)methyl]-phenyl-2-
(methoxyimido)acetic acid] resulting
from the use of the fungicide kresoxim-
methyl.

V. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation as was provided in the old
section 408 and in section 409.
However, the period for filing objections
is 60 days, rather than 30 days. EPA
currently has procedural regulations
which govern the submission of
objections and hearing requests. These
regulations will require some
modification to reflect the new law.
However, until those modifications can

be made, EPA will continue to use those
procedural regulations with appropriate
adjustments to reflect the new law.

Any person may, by August 9, 1999,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
under the “ADDRESSES” section (40
CFR 178.20). A copy of the objections
and/or hearing requests filed with the
Hearing Clerk should be submitted to
the OPP docket for this regulation. The
objections submitted must specify the
provisions of the regulation deemed
objectionable and the grounds for the
objections (40 CFR 178.25). Each
objection must be accompanied by the
fee prescribed by 40 CFR 180.33(i). EPA
is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding
tolerance objection fee waivers, contact
James Tompkins, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Rm. 239, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 305-5697,
tompkins.jim@epa.gov. Requests for
waiver of tolerance objection fees
should be sent to James Hollins,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460.

If a hearing is requested, the
objections must include a statement of
the factual issues on which a hearing is
requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the requestor
(40 CFR 178.27). A request for a hearing
will be granted if the Administrator
determines that the material submitted
shows the following: There is genuine
and substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
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disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

V1. Public Record and Electronic
Submissions

EPA has established a record for this
regulation under docket control number
[OPP-300873] (including any comments
and data submitted electronically). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBI, is available
for inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA.

Objections and hearing requests may
be sent by e-mail directly to EPA at:

opp-docket@epa.gov.

E-mailed objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.

The official record for this regulation,
as well as the public version, as
described in this unit will be kept in
paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official record which will also
include all comments submitted directly
in writing. The official record is the
paper record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

VII. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes tolerances
under section 408(d) of the FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any

enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104-4). Nor does it require any
prior consultation as specified by
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993), or special considerations as
required by Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950), and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of

regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19, 1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and the Comptroller General of
the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Comptroller General of the United
States prior to publication of the rule in
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the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 28, 1999.
Joseph J. Merenda, Jr.

Acting Director, Office of Pesticide Programs.
Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), (346a), and
371.

2. Section 180.554 is added to read as
follows:

§180.554 Kresoxim-methyl; tolerances for
residues.

(a) General. (1) Tolerances are
established for the combined residues of
the fungicide kresoxim-methyl (methyl
(E)-2-[2-(2-methylphenoxy)-
methyl]phenyl-2-
(methoxyimido)acetate) and its
metabolites as follows: (E)-2-[2-(2-
methylphenoxy)methyl]-phenyl-2-
(methoxyimido)acetic acid; (E)-2-[2-(2-
hydroxymethylphenoxy)methyl]-
phenyl-2-(methoxyimido)acetic acid
(free and glucose conjugated); and (E)-2-
[2-(4-hydroxy-2-methylphenoxy)-
methyl]phenyl-2-(methoxyimido)acetic
acid (free and glucose conjugated) in or
on the following commodities:

Parts

; per

Commodity mil-

lion

Apple, pPOMace ........cccevvvenienieenieee 1.0
GraPES .ooevieeiieiiireeee e 1.0
PeCaNns .....ccocvveiieeeie e 0.15
Pome fruit 0.5
RaAISINS ..vvveeciie e 15

(2) Tolerances are established in or on
the following commodities for the
residues of the metabolite (E)-2-[2-(2-
methylphenoxy)methyl]-phenyl-2-
(methoxyimido)acetic acid resulting
from the use of the fungicide kresoxim-
methyl:

Parts

Commodity r?”ﬁlr

lion

Cattle, meat byproducts .... 0.01
Goat, meat byproducts 0.01

Parts
Commodity r?ﬁlr
lion
Sheep, meat byproducts ...................... 0.01

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 99-14761 Filed 6-9-99; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Conduct at the Mt. Weather Emergency
Assistance Center and at the National
Emergency Training Center

44 CFR Part 15

RIN 3067-AC83

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: This final rule makes certain
technical amendments to 44 CFR part 15
to reflect the name change of a FEMA
facility, to effect other minor changes
governing conduct at the Mt. Weather
Emergency Assistance Center (Mt.
Weather) and at the National Emergency
Training Center (NETC), and to
consolidate the rules applicable to both
facilities.

EFFECTIVE DATE: This rule is effective on
July 12, 1999.

FOR FURTHER INFORMATION CONTACT: For
information on Mt. Weather, contact
John L. Matticks, Senior Resident
Manager, Mt. Weather Emergency
Assistance Center, Federal Emergency
Management Agency, Washington, DC
20472, (telephone) (540) 542—-2001,
(facsimile) (540) 542—-2005, or (email)
John.Matticks@fema.gov; for
information on the National Emergency
Training Center, Ronald P. Face, Jr.,
Assistant Administrator, United States
Fire Administration, Federal Emergency
Management Agency, Emmitsburg, MD
21727, (telephone) (301) 447-1223,
(facsimile) (301) 447-1052, or (email)
ron.face@fema.gov.
SUPPLEMENTARY INFORMATION.
Throughout this preamble and rule the
term “‘we’” means the Federal
Emergency Management Agency or
FEMA.

This final rule makes certain technical
amendments to 44 CFR part 15, as
follows:

1. We changed the heading of part 15
from “Conduct at the FEMA Special
Facility” to “Conduct at the Mt.
Weather Emergency Assistance Center
and at the National Emergency Training
Center.”

2. Part 15 previously contained two
subparts, the one relating to the
“Special Facility”’, now Mt. Weather,
and the other to the NETC. In this final
rule we eliminated the subparts and
consolidated the rules, while separately
treating rules that differ at the two
facilities.

3. We changed all references from
“the Special Facility” to the “Mt.
Weather Emergency Assistance Center”’
or to ““Mt. Weather”.

3. We changed the format of certain
sections for purposes of clarity.

4. We changed a reference to the
“Manual on Fund Raising within the
Federal Service” to the current
requirements under 5 CFR 950,
Solicitation of Federal Civilian and
Uniformed Service Personnel for
Contribution to Private Voluntary
Organizations.

5. We changed certain Public Law and
Statutes at Large citations to United
States Code citations for consistency
within 44 CFR and to assure those using
the latest version of the United States
Code that they have the latest version of
law involved.

Administrative Procedure Act
Determination

FEMA is publishing this final rule
without opportunity for prior public
comment under the Administrative
Procedure Act, 5 U.S.C. 553. This final
rule is a rule of agency organization,
procedure, or practice that is excepted
from the prior public comment
requirements of the §553(b). The rule
makes nonsubstantive, nonsignificant
changes in 44 CFR 15 to change the
heading of part 15, to change references
from “the Special Facility” to the “Mt.
Weather Emergency Assistance Center”’
or to ““Mt. Weather”, to change the
format of certain sections, to change
certain references and citations to more
current ones, and to consolidate rules
for Mt. Weather and the NETC.

Executive Order 12866, Regulatory
Planning and Review

This final rule is not a significant
regulatory action within the meaning of
§ 2(f) of E.O. 12866 of September 30,
1993, 58 FR 51735, but attempts to
adhere to the regulatory principles set
forth in E.O. 12866. The Office of
Management and Budget has not
reviewed the final rule under E.O.
12866.
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Regulatory Flexibility Act

| certify that this rule is not a major
rule under Executive Order 12291. It
will not have significant impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, and we do not expect it
(1) to affect adversely the availability of
disaster assistance funding to small
entities, (2) to have significant
secondary or incidental effects on a
substantial number of small entities, or
(3) to create any additional burden on
small entities. We have not prepared a
regulatory flexibility analysis of this
proposed rule.

Paperwork Reduction Act

This final rule does not contain a
collection of information and therefore
is not subject to the provisions of the
Paperwork Reduction Act of 1995.

Congressional Review of Agency
Rulemaking

We have submitted this final rule to
the Congress and to the General
Accounting Office under the
Congressional Review of Agency
Rulemaking Act, Pub. L. 104-121. The
rule is not a “major rule” within the
meaning of that Act. It is an
administrative action in support of
normal day-to-day activities. It does not
result in nor is it likely to result in an
annual effect on the economy of
$100,000,000 or more; it will not result
in a major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and it
will not have “significant adverse
effects” on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises.

This final rule is exempt (1) from the
requirements of the Regulatory
Flexibility Act, and (2) from the
Paperwork Reduction Act. The rule is
not an unfunded Federal mandate
within the meaning of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104-4. 1t does not meet the
$100,000,000 threshold of that Act, and
any enforceable duties are imposed as a
condition of Federal assistance or a duty
arising from participation in a voluntary
Federal program.

List of Subjects in 44 CFR Part 15
Federal buildings and facilities,
Penalties.

Accordingly, we revise 44 CFR Part 15
to read as follows:

PART 15—CONDUCT AT THE MT.
WEATHER EMERGENCY ASSISTANCE
CENTER AND AT THE NATIONAL
EMERGENCY TRAINING CENTER

Sec.
15.1
15.2
15.3
15.4
15.5
15.6
15.7

Applicability.

Definitions.

Access to Mt. Weather.

Inspection.

Preservation of property.
Compliance with signs and directions.
Disturbances.

15.8 Gambling.

15.9 Alcoholic beverages and narcotics.
15.10 Soliciting, vending, and debt
collection.

15.11 Distribution of handbills.

15.12 Photographs and other depictions.
Dogs and other animals.
Vehicular and pedestrian traffic.
Weapons and explosives.
Penalties.

Other laws.

Authority: Reorganization Plan No. 3 of
1978, 43 FR 41943, 3 CFR, 1978 Comp., p.
329; E.O. 12127 of Mar. 31, 1979, 44 FR
19367, 3 CFR, 1979 Comp., p. 376; E.O.
12148, 44 FR 13239, 3 CFR, 1979 Comp., p.
412; Federal Fire Prevention and Control Act
of 1974, 15 U.S.C. 2201 et seq.; delegation of
authority from the Administrator of General
Services, dated July 18, 1979; Pub.L. 80-566,
approved June 1, 1948, 40 U.S.C. 318-318d;
and the Federal Property and Administrative
Services Act of 1949, 40 U.S.C. 271 et seq.

§15.1 Applicability.

The rules and regulations in this part
apply to all persons entering, while on,
or leaving all the property known as the
Mt. Weather Emergency Assistance
Center (Mt. Weather) located at 19844
Blue Ridge Mountain Road, Bluemont,
Virginia 20135, and all the property
known as the National Emergency
Training Center (NETC), located on
16825 South Seton Avenue in
Emmitsburg, Maryland, which the
Federal Emergency Management Agency
(FEMA) owns, operates and controls.

§15.2 Definitions.

Terms used in part 15 have these
meanings:

Administrator means the
Administrator, United States Fire
Administration, FEMA.

Director means the Director of the
Federal Emergency Management
Agency.

FEMA means the Federal Emergency
Management Agency.

Mt. Weather means the Mt. Weather
Emergency Assistance Center,
Bluemont, VA.

NETC means the National Emergency
Training Center, Emmitsburg, MD.

Senior Resident Manager means the
Senior Resident Manager, Mt. Weather
Emergency Assistance Center.

We means the Federal Emergency
Management Agency or FEMA.

§15.3 Access to Mt. Weather.

Mt. Weather contains classified
material and areas that we must protect
in the interest of national security. The
facility is a restricted area. We deny
access to Mt. Weather to the general
public and limit access to those persons
having official business related to the
missions and operations of Mt. Weather.
The Director or the Senior Resident
Manager must approve all persons and
vehicles entering Mt. Weather. All
persons must register with the Mt.
Weather Police/Security Force and must
receive a Mt. Weather identification
badge and vehicle parking decal or
permit to enter or remain on the
premises. No person will enter or
remain on Mt. Weather premises unless
he or she has received permission from
the Director or the Senior Resident
Manager and has complied with these
procedures.

§15.4

(a) In general. All vehicles, packages,
handbags, briefcases, and other
containers being brought into, while on
or being removed from Mt. Weather or
the NETC are subject to inspection by
the Police/Security Force and other
authorized officials. A full search of a
vehicle or person may accompany an
arrest.

(b) Inspection at Mt. Weather. We
authorize inspection at Mt. Weather to
prevent the possession and use of items
prohibited by these rules and
regulations or by other applicable laws,
to prevent theft of property and to
prevent the wrongful obtaining of
defense information under 18 U.S.C.
793. If individuals object to such
inspections they must tell the officer on
duty at the entrance gate before entering
Mt. Weather. The Police/Security Force
and other authorized officials must not
authorize or allow individuals who
refuse to permit an inspection of their
vehicle or possessions to enter the
premises of Mt. Weather.

Inspection.

§15.5 Preservation of property.

At both Mt. Weather and NETC we
prohibit:

(a) The improper disposal of rubbish;

(b) Willful destruction of or damage to
property;

(c) Theft of property;

(d) Creation of any hazard on the
property to persons or things;

(e) Throwing articles of any kind from
or at a building;

(f) Climbing upon a fence; or
(9) Climbing upon the roof or any part
of a building.
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§15.6 Compliance with signs and
directions.

Persons at Mt. Weather and the NETC
must comply at all times with official
signs that prohibit, regulate, or direct,
and with the directions of the Police/
Security Force and other authorized
officials.

§15.7 Disturbances.

At both Mt. Weather and NETC we
prohibit any unwarranted loitering,
disorderly conduct, or other conduct at
Mt. Weather and NETC that:

(a) Creates loud or unusual noise or a
nuisance;

(b) Unreasonably obstructs the usual
use of classrooms, dormitory rooms,
entrances, foyers, lobbies, corridors,
offices, elevators, stairways, roadways
or parking lots;

(c) Otherwise impedes or disrupts the
performance of official duties by
government employees or government
contractors;

(d) Interferes with the delivery of
educational or other programs; or

(e) Prevents persons from obtaining in
a timely manner the administrative
services provided at both facilities.

§15.8 Gambling.

We prohibit participating in games for
money or other personal property,
including the operation of gambling
devices, the conduct of a lottery or pool,
or the sale or purchase of numbers
tickets at both facilities.

§15.9 Alcoholic beverages and narcotics.

At both Mt. Weather and the NETC
we prohibit:

(a) Operating a motor vehicle by any
person under the influence of alcoholic
beverages, narcotic drugs,
hallucinogens, marijuana, barbiturates
or amphetamines as defined in Title 21
of the Annotated Code of Maryland,
Transportation, sec. 21-902 or in Title
18.2, ch. 7, Art. 2 of the Code of
Virginia, secs. 18.2-266 and 18.2-266.1,
as applicable;

(b) Entering upon or while on either
property being under the influence of or
using or possessing any narcotic drug,
marijuana, hallucinogen, barbiturate or
amphetamine. This prohibition does not
apply in cases where a licensed
physician has prescribed the drug for
the person;

(c) Entering upon either property or
being on either property under the
influence of alcoholic beverages;

(d) Bringing alcoholic beverages,
narcotic drugs, hallucinogens,
marijuana, barbiturates or
amphetamines onto the premises unless
the Director, the Senior Resident
Manager, or the Administrator or

designee for the NETC authorizes it in
writing; and

(e) Use of alcoholic beverages on the
property except:

(1) In the Balloon Shed Lounge at Mt.
Weather and in other locations that the
Director or the Senior Resident Manager
authorizes in writing; and

(2) In the Student Center at the NETC
and other locations that the Director or
the Administrator, or designee,
authorizes in writing.

§15.10 Soliciting, vending, and debt
collection.

(a) We prohibit soliciting alms and
contributions, commercial or political
soliciting and vending of all kinds,
displaying or distributing commercial
advertising, or collecting private debts
unless the Director for either facility or
the Senior Resident Manager approve
the activities in writing and in advance.

(b) The prohibitions of this section do
not apply to:

(1) National or local drives for funds
for welfare, health, or other purposes as
authorized by 5 CFR part 950,
Solicitation of Federal Civilian and
Uniformed Service Personnel for
Contributions to Private Voluntary
Organizations. The Director, or the
Senior Resident Manager, or the
Administrator for the NETC or designee,
must approve all such national or local
drives before they are conducted on
either premises;

(2) Authorized concessions;

(3) Personal notices posted by
employees on authorized bulletin
boards; and

(4) Solicitation of labor organization
membership or dues authorized by
occupant agencies under the Civil
Service Reform Act of 1978, 5 U.S.C.
7101 et seq.

§15.11 Distribution of handbills.

We prohibit the distribution of
materials such as pamphlets, handbills
or flyers, and the displaying of placards
or posting of materials on bulletin
boards or elsewhere at Mt. Weather and
the NETC unless the Director, the Senior
Resident Manager, or the Administrator
for the NETC or designee, approves such
distribution or display, or when such
distribution or display is conducted as
part of authorized government activities.

§15.12 Photographs and other depictions.

(a) Photographs and other depictions
at Mt. Weather. We prohibit taking
photographs and making notes,
sketches, or diagrams of buildings,
grounds or other features of Mt.
Weather, or the possession of a camera
while at Mt. Weather except when the
Director or the Senior Resident Manager
approves in advance.

(b) Photographs and other depictions
at the NETC. (1) Photographs may be
taken inside classroom or office areas of
the NETC only with the consent of the
occupants. Except where security
regulations apply or a Federal court
order or rule prohibits it, photographs
may be taken in entrances, lobbies,
foyers, corridors, or auditoriums when
used for public meetings.

(2) Subject to the foregoing
prohibitions, photographs for
advertising and commercial purposes
may be taken only with written
permission of the Assistant
Administrator, Management Operations
and Student Support, United States Fire
Administration, Federal Emergency
Management Agency, Emmitsburg, MD
21727, (telephone) (301) 447-1223,
(facsimile) (301) 447-1052, or other
authorized official where photographs
are to be taken.

§15.13 Dogs and other animals.

Dogs and other animals, except
seeing-eye dogs, must not be brought
onto Mt. Weather grounds or into the
buildings at NETC for other than official
purposes.

§15.14 Vehicular and pedestrian traffic.

(a) Drivers of all vehicles entering or
while at Mt. Weather or the NETC must
drive carefully and safely at all times
and must obey the signals and
directions of the Police/Security Force
or other authorized officials and all
posted traffic signs;

(b) Drivers must comply with NETC
parking requirements and vehicle
registration requirements;

(c) At both Mt. Weather and the NETC
we prohibit:

(1) Blocking entrances, driveways,
walks, loading platforms, or fire
hydrants on the property; and

(2) Parking without authority, parking
in unauthorized locations or in
locations reserved for other persons, or
parking contrary to the direction of
posted signs.

(3) Where warning signs are posted
vehicles parked in violation may be
removed at the owners’ risk and
expense.

(d) The Director or the Senior
Resident Manager or the Administrator
for the NETC or designee may issue and
post specific supplemental traffic
directives if needed. When issued and
posted supplemental traffic directives
will have the same force and effect as if
they were in these rules. Proof that a
parked motor vehicle violated these
rules or directives may be taken as
prima facie evidence that the registered
owner was responsible for the violation.
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§15.15 Weapons and explosives.

No person entering or while at Mt.
Weather or the NETC will carry or
possess firearms, other dangerous or
deadly weapons, explosives or items
intended to be used or that could
reasonably be used to fabricate an
explosive or incendiary device, either
openly or concealed, except:

(a) For official purposes if the Director
or the Senior Resident Manager or the
Administrator for the NETC or designee
approves; and

(b) In accordance with FEMA policy
governing the possession of firearms.

§15.16 Penalties.

(a) Misconduct. (1) Whoever is found
guilty of violating any of these rules and
regulations is subject to a fine of not
more than $50 or imprisonment for not
more than 30 days, or both. (See 40
U.S.C. 318c.)

(2) We will process any misconduct at
NETC according to FEMA/NETC policy
or instructions.

(b) Parking violations. We may tow at
the owner’s expense any vehicles
parked in violation of State law, FEMA,
Mt. Weather, or NETC instructions.

§15.17. Other laws.

Nothing in the rules and regulations
in this part will be construed to abolish
any other Federal laws or any State and
local laws and regulations applicable to
Mt. Weather or NETC premises. The
rules and regulations in this part
supplement penal provisions of Title 18,
United States Code, relating to Crimes
and Criminal Procedure, which apply
without regard to the place of the
offense and to those penal provisions
that apply in areas under the special
maritime and territorial jurisdiction of
the United States, as defined in 18
U.S.C. 7. They supersede provisions of
State law, however, that Federal law
makes criminal offenses under the
Assimilated Crimes Act (18 U.S.C. 13) to
the extent that State laws conflict with
these regulations. State and local
criminal laws apply as such only to the
extent that the State reserved such
authority to itself by the State consent
or cession statute or that a Federal
statute vests such authority in the State.

Dated: May 26, 1999.
James L. Witt,
Director.
[FR Doc. 99-14326 Filed 6—-9-99; 8:45 am]
BILLING CODE 6718-06-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 0
[DA 99-823]

Freedom of Information Act

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
Commission’s rules that implement the
Freedom of Information Act (FOIA) fee
schedule. This amendment pertains to
the charge for recovery of the full,
allowable direct costs of searching for
and reviewing records requested under
the FOIA and the Commission’s rules,
unless such fees are restricted or waived
in accordance with the rules. The fees
are being revised to correspond to
modifications in the rate of pay
approved by Congress.

EFFECTIVE DATE: July 12, 1999.

FOR FURTHER INFORMATION CONTACT: Judy
Boley, Freedom of Information Act
Officer, Office of Performance
Evaluation and Records Management,
Room 1-C-804, Federal
Communications Commission, 445 12th
Street, SW, Washington, DC 20554,
(202) 418-0440 or via Internet at
jboley@fcc.gov.

SUPPLEMENTARY INFORMATION: The FCC
is amending §0.467(a) of the
Commission’s Rules. This rule pertains
to the charges for searching and
reviewing records requested under the
FOIA. The FOIA requires federal
agencies to establish a schedule of fees
for the processing of requests for agency
records in accordance with fee
guidelines issued by the Office of
Management and Budget (OMB). In
1987, OMB issued its Uniform Freedom
of Information Act Fee Schedule and
Guidelines. However, because the FOIA
requires that each agency’s fees be based
upon its direct costs of providing FOIA
services, OMB did not provide a
unitary, government-wide schedule of
fees. The Commission based its FOIA
fee schedule on the grade level of the
employee who processes the request.
Thus, the fee schedule was computed at
a Step 5 of each grade level based on the
General Schedule effected January 1987.
The instant revisions correspond to
modifications in the rate of pay recently
approved by Congress.

Regulatory Procedures

This rule has been reviewed under
Executive Order No. 12866 and has been
determined not to be a “‘significant rule”
since it will not have an annual effect

on the economy of $100 million or
more.

In addition, it has been determined
that this rule will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 47 CFR Part 0

Freedom of information.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Part 0 as
follows:

PART 0—COMMISSION
ORGANIZATION

1. The authority citation for part 0
continues to read as follows:

Authority: 85, 48, Stat. 1068, as amended,;
47 U.S.C. 155.

2. Section 0.467 is amended by
revising the table in paragraph (a)(1), its
note, and paragraph (a)(2) to read as
follows:

80.467 Search and review fees.
@@=* * =

Grade

Hourly fee

9.40
10.22
11.52
12.94
14.47
16.13
17.93
19.85
21.92
24.14
26.53
29.80
37.81
44.69
52.56

Note: These fees will be modified
periodically to correspond with
modifications in the rate of pay approved by
Congress.

(2) The fees in paragraph (a) (1) of this
section were computed at step 5 of each
grade level based on the General
Schedule effective January 1999 and
include 20 percent for personnel
benefits.

* * * * *

[FR Doc. 99-14495 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-191; RM—-9351]

Radio Broadcasting Services;
Leesville, LA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 228C3 for Channel 224A at
Leesville, Louisiana, and modifies the
license for Station KIAE(FM) to specify
operation on the nonadjacent higher
powered channel, consistent with the
provisions of Section 1.420(g) of the
Commission’s Rules. Although an
additional equivalent channel was
identified as available to Leesville in the
event another party expressed an
interest in a Class C3 channel at that
community, no other interest was
received. See 63 FR 59262, November 3,
1998. Coordinates used for Channel
228C3 at Leesville are 31-11-29 NL and
93-14-35 WL. With this action, the
proceeding is terminated.

EFFECTIVE DATE: July 19, 1999.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 98-191,
adopted May 26, 1999, and released
June 4, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center (Room CY A-257),
445 Twelfth Street, SW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Louisiana is amended
by adding Channel 228C3 at Leesville.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14722 Filed 6—-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 99-5; RM-9430]

Radio Broadcasting Services; Velva,
ND

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of High Plains Broadcasting,
Inc., allots Channel 235C1 to Velva, ND,
as the community’s first local aural
service. See 64 FR 5624, February 4,
1999. Channel 235C1 can be allotted to
Velva in compliance with the
Commission’s minimum distance
separation requirements without a site
restriction, at coordinates 48—03—-18 NL;
100-55-54 WL. Canadian concurrence
in the allotment has been received since
Velva is located within 320 kilometers
(200 miles) of the U.S.-Canadian border.
With this action, this proceeding is
terminated.

DATE: Effective July 12, 1999. A filing
window for Channel 235C1 at Velva
will not be opened at this time. Instead,
the issue of opening a filing window for
this channel will be addressed by the
Commission in a subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-5,
adopted May 19, 1999, and released
May 28, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857—3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under North Dakota, is
amended by adding Velva, Channel
235C1.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14723 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-4; RM-9429]

Radio Broadcasting Services; Cannon
Ball, ND

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of High Plains Broadcasting,
Inc., allots Channel 298C to Cannon
Ball, ND, as the community’s first local
aural service. See 64 FR 5624, February
4, 1999. Channel 298C can be allotted to
Cannon Ball in compliance with the
Commission’s minimum distance
separation requirements without a site
restriction, at coordinates 46—24—48 NL;
100-38-12 WL. Canadian concurrence
in the allotment has been received since
Cannon Ball is located within 320
kilometers (200 miles) of the U.S.-
Canadian border. With this action, this
proceeding is terminated.

DATES: Effective July 12, 1999. A filing
window for Channel 298C at Cannon
Ball, ND, will not be opened at this
time. Instead, the issue of opening a
filing window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-4,
adopted May 19, 1999, and released
May 28, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. The complete text of
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this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under North Dakota, is
amended by adding Cannon Ball,
Channel 298C.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14724 Filed 6—9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-7; RM—-9432]

Radio Broadcasting Services; Delhi,
NY

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Dana Puopolo, allots Channel
248A to Delhi, NY, as the community’s
second local aural transmission service.
See 64 FR 5625, February 4, 1999.
Channel 248A can be allotted to Delhi
in compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
5.6 kilometers (3.5 miles) southwest, at
coordinates 42—-15-23 NL; 74-58-35
WL, to avoid a short-spacing to Station
WMYY, Channel 247A, Schoharie, NY.
Canadian concurrence in the allotment
has been received since Delhi is located
within 320 kilometers (200 miles) of the
U.S.-Canadian border. With this action,
this proceeding is terminated.

DATES: Effective July 12, 1999. A filing
window for Channel 248A at Delhi, NY,
will not be opened at this time. Instead,
the issue of opening a filing window for
this channel will be addressed by the
Commission in a subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-7,
adopted May 19, 1999, and released
May 28, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New York, is
amended by adding Channel 248A at
Delhi.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14725 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-37; RM-9450]

Radio Broadcasting Services; Flasher,
ND

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of High Plains Broadcasting,
Inc., allots Channel 290C to Flasher, ND,
as the community’s first local aural
service. See 64 FR 7848, February 17,
1999. Channel 290C can be allotted to
Flasher in compliance with the
Commission’s minimum distance
separation requirements without a site
restriction, at coordinates 46—27-12 NL;
101-14-06 WL. Canadian concurrence
in the allotment has been received since

Flasher is located within 320 kilometers
(200 miles) of the U.S.-Canadian border.
With this action, this proceeding is
terminated.

DATES: Effective July 12, 1999. A filing
window for Channel 290C at Flasher,
ND, will not be opened at this time.
Instead, the issue of opening a filing
window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-37,
adopted May 19, 1999, and released
May 28, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857—3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under North Dakota, is
amended by adding Flasher, Channel
290C.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14726 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-38; RM-9451]

Radio Broadcasting Services;
Berthold, ND

AGENCY: Federal Communications
Commission.

ACTION: Final rule.
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SUMMARY: The Commission, at the
request of High Plains Broadcasting,
Inc., allots Channel 264C to Berthold,
ND, as the community’s first local aural
service. See 64 FR 7847, February 17,
1999. Channel 264C can be allotted to
Berthold in compliance with the
Commission’s minimum distance
separation requirements without a site
restriction, at coordinates 48-18-54 NL;
101-44-12 WL. Canadian concurrence
in the allotment has been received since
Berthold is located within 320
kilometers (200 miles) of the U.S.-
Canadian border. With this action, this
proceeding is terminated.

DATES: Effective July 12, 1999. A filing
window for Channel 264C at Berthold
will not be opened at this time. Instead,
the issue of opening a filing window for
this channel will be addressed by the
Commission in a subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-38,
adopted May 19, 1999, and released
May 28, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under North Dakota, is
amended by adding Berthold, Channel
264C.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14727 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-39; RM—-9464]

Radio Broadcasting Services; Ranier,
OR

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Washington Interstate
Broadcasting Company, Inc., allots
Channel 252A to Ranier, OR, as the
community’s first local aural service.
See 64 FR 7847, February 17, 1999.
Channel 252A can be allotted to Ranier
in compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
9.4 kilometers (5.8 miles) north, at
coordinates 46—-10-18 NL; 122-57-42
WL, to avoid a short-spacing to vacant
and unapplied-for Channel 252C3 at
Dallas, OR. Canadian concurrence in the
allotment has been received since
Ranier is located within 320 kilometers
(200 miles) of the U.S.—Canadian border.
With this action, this proceeding is
terminated.

DATES: Effective July 12, 1999. A filing
window for Channel 252A at Ranier,
OR, will not be opened at this time.
Instead, the issue of opening a filing
window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-39,
adopted May 19, 1999, and released
May 28, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334. 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oregon, is amended
by adding Ranier, Channel 252A.
Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14728 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 99-40; RM—9465]

Radio Broadcasting Services;
Richardton, ND

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of High Plains Broadcasting,
Inc., allots Channel 270C to Richardton,
ND, as the community’s first local aural
service. See 64 FR 7847, February 17,
1999. Channel 270C can be allotted to
Richardton with a site restriction of 6.2
kilometers (3.8 miles) southwest, at
coordinates 46-50-25 NL; 102-21-35
WL, to avoid a short-spacing to Station
KBTO, Channel 270C1, Bottineau, ND.
Canadian concurrence in the allotment
has been received since Richardton is
located within 320 kilometers (200
miles) of the U.S.-Canadian border.
With this action, this proceeding is
terminated.

DATES: Effective July 12, 1999. A filing
window for Channel 270C at
Richardton, ND, will not be opened at
this time. Instead, the issue of opening
a filing window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-40,
adopted May 19, 1999, and released
May 28, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
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Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under North Dakota, is
amended by adding Richardton,
Channel 270C.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14729 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-41; RM-9466]

Radio Broadcasting Services;
Wimbledon, ND

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of High Plains Broadcasting,
Inc., allots Channel 276C1 to
Wimbledon, ND, as the community’s
first local aural service. See 64 FR 7846,
February 17, 1999. Channel 276C1 can
be allotted to Wimbledon without the
imposition of a site restriction, at
coordinates 47-10-18 NL; 98-27-30
WL. Canadian concurrence in the
allotment has been received since
Wimbledon is located within 320
kilometers (200 miles) of the U.S.-
Canadian border. With this action, this
proceeding is terminated.

DATES: Effective July 12, 1999. A filing
window for Channel 276C1 at
Wimbledon, ND, will not be opened at
this time. Instead, the issue of opening
a filing window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report

and Order, MM Docket No. 99-41,
adopted May 19, 1999, and released
May 28, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334. 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under North Dakota, is
amended by adding Wimbledon,
Channel 276C1.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14730 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 98-113; RM-9296]

Radio Broadcasting Services; Tumon,
GU

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Guam Broadcast Services,
Inc., allots Channel 282A at Tumon,
Guam, as the community’s first local
aural transmission service. See 63 FR
38785, July 20, 1998. Channel 282A can
be allotted to Tumon in compliance
with the Commission’s minimum
distance separation requirements
without the imposition of a site
restriction at petitioner’s requested site.
The coordinates for Channel 282A at
Tumon are 13-30-25 North Latitude
and 144-48-05 East Longitude. With
this action, this proceeding is
terminated.

EFFECTIVE DATE: July 14, 1999. A filing
window for Channel 282A at Tumon,
Guam, will not be opened at this time.
Instead, the issue of opening a filing
window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 98-113,
adopted May 19, 1999, and released
May 28, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW, Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,
International Transcription Service,
Inc., (202) 857—3800, 1231 20th Street,
NW., Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73 [AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Guam, is amended by
adding Tumon, Channel 282A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14731 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 990527146-9146-01; I.D.
052099B]

RIN 0648-AM24

Fisheries of the Northeastern United
States; Atlantic Sea Scallop Fishery,
Framework Adjustment 11; Northeast
Multispecies Fishery, Framework
Adjustment 29

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement measures contained in
Framework Adjustment 11 to the
Atlantic Sea Scallop Fishery
Management Plan (FMP) and
Framework Adjustment 29 to the
Northeast Multispecies FMP. This final
rule creates a 1999 seasonal Georges
Bank Sea Scallop Exemption Area
(Exemption Area) in and adjacent to
Closed Area Il and includes the
following primary measures for vessels
fishing in the Exemption Area: A
possession limit of up to 10,000 Ib
(4,536.0 kg) of scallop meats per trip; a
maximum of three trips for full and
part-time vessels and a maximum of one
trip for occasional vessels; an automatic
minimum deduction of 10 days-at-sea
(DAS) for each trip; a minimum mesh
twine-top of 10 inches (25.40 cm); a
total allowable catch (TAC) of yellowtail
flounder of 387 metric tons (mt); and an
increase in the regulated species
possession limit from 300 Ib (136.1 kg)
to 500 Ib (226.8 kg), among other
measures. In addition, this rule
implements a minimum mesh twine top
of 8 inches (20.32 cm) for vessels under
a scallop DAS when fishing outside the
Exemption Area. The primary intent of
this action is to provide scallop vessels
with a short-term strategy to access
Closed Area Il without compromising
multispecies rebuilding or habitat
protection, while the New England
Fishery Management Council (Council)
develops an amendment that would
implement a sea scallop area rotational
management plan.

DATES: Effective June 15, 1999, except
for §648.51(b)(2)(ii), which is effective
December 16, 1999.

ADDRESSES: Copies of Framework
Adjustment 11/Framework Adjustment
29 to the Atlantic Sea Scallop/Northeast

Multispecies FMPs, its Environmental
Assessment (EA), and regulatory impact
review are available on request from
Paul J. Howard, Executive Director, New
England Fishery Management Council, 5
Broadway, Saugus, MA, 01906-1097.

Comments regarding the collection-of-
information requirements contained in
this final rule should be sent to Jon C.
Rittgers, Acting Regional Administrator,
Northeast Region, One Blackburn Drive,
Gloucester, MA 01930-2298, and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington, DC 20503
(Attention: NOAA Desk Officer).

FOR FURTHER INFORMATION CONTACT:
Susan A. Murphy, Fishery Policy
Analyst, 978-281-9252.

SUPPLEMENTARY INFORMATION: On
December 12, 1994, NMFS implemented
an emergency action that closed three
large areas with historically high
concentrations of several multispecies:
Two Georges Bank closures (Closed
Area | and Closed Area Il), and one
closure in southern New England
(Nantucket Lightship Closed Area).
These areas were closed to all vessels
capable of catching groundfish,
including scallop vessels, because of
their ability to catch significant amounts
of juvenile flatfish, and because of
concern that scallop dredge gear
disrupts groundfish spawning activity.
The emergency action was subsequently
implemented on a continuous basis
through measures included in
Framework 9 to the Northeast
Multispecies FMP (60 FR 19364, April
18, 1995).

In March 1997, results from the 23rd
Stock Assessment Workshop
determined that the Atlantic sea scallop
resource was at a low level of biomass
and that catches were driven primarily
by variations in the number of recruits
entering the fishery. However, the report
also noted that for Georges Bank,
abundance and fishing mortality were at
moderate levels due to half the primary
scallop area on Georges Bank and in the
Great South Channel being closed since
December 1994. In fact, at the time of
the assessment, i.e., after 20 months of
protection, biomass increases in the
closed areas were approximately three-
fold and increasing.

In 1998, the Center for Marine Science
and Technology of the University of
Massachusetts, Dartmouth (CMAST)
requested an experimental fishery to
determine the abundance and
distribution of sea scallops in Closed
Area Il. A cooperative experimental
research fishery was conducted by
NMFS’ Northeast Fisheries Science
Center, CMAST, and the fishing

industry, using commercial sea scallop
vessels.

At its April 14-15, 1999, meeting, the
Council voted to limit sea scallop access
to Closed Area Il for one fishing year
and selected a sea scallop target TAC
based on an intermediate harvestable
biomass estimate (4,300 mt) for this
area. The Council also voted to
recommend opening only certain
portions of Closed Area Il to minimize
the possible impact on finfish bycatch
and habitat. Detailed information on
finfish bycatch levels caught by scallop
dredge vessels during the 1998
cooperative experimental research
fishery showed that during the months
August through October, the time period
when this experiment was conducted,
virtually no cod or haddock—two of the
three primary groundfish species of
particular concern—were caught.
However, results from the experiment
demonstrated significant bycatch levels
of yellowtail flounder, the third primary
groundfish species. Although recent
information indicates that some
rebuilding of Georges Bank cod,
haddock, and yellowtail flounder stocks
has occurred, recruitment remains poor
and the most recent scientific advice is
to keep fishing mortality at or below the
multispecies Amendment 7 objective for
these stocks.

After deliberating three different area
options developed to address habitat
and bycatch concerns, the Council
recommended to open that portion of
Closed Area Il south of 41°30’ N. lat., an
option recommended by the Habitat
Committee, where scallop dredge
vessels are considered to have the least
impact on the bottom. Although data
from the cooperative experimental
fishery demonstrated that this
alternative had a slightly higher bycatch
of yellowtail flounder when compared
to the other area options, bycatch of all
species combined was lowest for this
area.

This action adopts a sea scallop target
TAC of 4,300 mt of meat weight for
vessels fishing under the Georges Bank
Sea Scallop Exemption Program
(Exemption Program). Of this target
TAC, a total of 4,257 mt will be
designated for use as a directed sea
scallop allocation. Forty-three mt of the
4,300 mt (1 percent) will be set aside for
funding research of this fishery, if
research programs are adopted, and an
additional 43 mt, over and above the
4,300 mt allocated, will be set aside to
help fund the cost of observers.

To minimize groundfish bycatch and
habitat impacts, this action opens the
portion of Closed Area Il that lies south
of 41°30’N. lat. from June 15, 1999,
through December 31, 1999. In addition,
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this framework sets a TAC of 387 mt for
yellowtail flounder that may be
harvested from this area, 15 percent of
the 1999 yellowtail flounder target TAC.
This provision requires that when the
yellowtail flounder TAC for the
Exemption Program is projected to be
reached, access by scallop dredge
vessels into this exempted area must be
discontinued.

This action implements a buffer zone
adjacent to that portion of Closed Area
I south of 41°30°N. lat., comprising a
larger zone referred to as the Georges
Bank Sea Scallop Exemption Area. This
buffer zone is established at 67°40'W.
long. and has a northern boundary line
of 42°12" N. lat., intersecting with
Closed Area Il, and a southern boundary
line of 40°24’ N. lat., intersecting the
outer boundary of the exclusive
economic zone, respectively. Vessels
fishing under the Exemption Program
may not fish for or harvest sea scallops
outside of the Exemption Area during
that trip, nor may they enter the
Exemption Area more than once per
trip. Scallop vessels fishing under a
scallop DAS, but that are not fishing
under this Exemption Program, will be
prohibited from entering the Exemption
Area, unless transiting for safety reasons
in accordance with the provisions of
§648.81(e).

All limited access scallop vessels,
including vessels that hold a scallop
Confirmation of Permit History, will be
eligible to fish for the sea scallop target
TAC in the Exemption Area. Full-time
and part-time scallop vessels will each
be allowed up to three trips into the
Exemption Area of up to 10,000 Ib
(4,536.0 kg) of meats per trip, and
occasional vessels will be allowed one
trip of up to 10,000 Ib (4,356.0 kg) of
meats. Note that the 10,000 Ib (4,356.0
kg) of meats per trip is a possession
limit rather than a landing limit to help
ensure the enforceability of this
measure.

All scallop vessels fishing in the
Exemption Program must have installed
on board an operational Vessel
Monitoring System (VMS) unit that
meets the minimum performance
criteria as specified in the regulations
(occasional permitted vessels are the
only limited access scallop vessels not
currently required to have a VMS).
Scallop vessels planning to fish on an
Exemption Area trip must so declare by
notifying the Administrator, Northeast
Region, NMFS (Regional Administrator),
through the VMS. Vessels will be
provided with instructions on
procedures for this notification
requirement. For each trip declared, a
minimum of 10 DAS will automatically
be deducted. A fundamental objective of

this action is to ensure that the 1999
fishing year target fishing mortality of
0.83, established by Amendment 7 to
the Atlantic Sea Scallop FMP, will not
be exceeded. Analysis indicates that by
assessing each exemption trip a
minimum of 10 DAS, conservation
neutrality will be maintained, i.e.,
fishing mortality should not increase
beyond status quo.

On or after October 1, 1999, after
taking into account data on the number
of eligible vessels participating and the
total number of trips taken, the Regional
Administrator may adjust the scallop
possession limit, if necessary, and/or
allocate one or more additional trips, if
enough of the sea scallop target TAC
remains to warrant such an adjustment
or allocation, for full- and part-time
permitted vessels that declared a trip
under the Exemption Program prior to
September 1. Occasional vessels would
not be allocated an additional trip,
regardless of whether they declared a
trip under the Exemption Program
before September 1.

At the discretion of the Regional
Administrator, scallop vessels may be
allocated an additional amount of sea
scallops (not to exceed a cumulative
total of 43 mt) for each trip on which an
observer is taken in order to help defray
costs. The vessel owner will be
responsible for paying for the cost of the
observer.

This action increases the regulated
multispecies incidental catch allowance
from 300 Ib (136.1 kg) to 500 Ib (226.8
kg) per trip for scallop vessels when
fishing under the Exemption Program
and authorizes the Regional
Administrator to make mid-season
adjustments, if necessary, to reduce
regulatory discards. Because vessels are
expected to catch more groundfish
(specifically yellowtail flounder) in the
Exemption Area, increasing the
allowance of regulated species will help
reduce discards. In addition, vessels
that have an observer on board would be
allowed to retain all regulated species
caught, provided the fish caught in
excess of the possession limit is donated
to charity.

Each vessel operator is required to
inform NMFS of his/her intention to
fish in the Exemption Area on a
monthly basis through the VMS e-mail
system to facilitate placement of
observers. This and the following
information must be reported prior to
the 15th of the month preceding the
month in question: Vessel name and
permit number, owner and operator’s
name, owner and operator’s phone
numbers, and number of trips
anticipated for the month in question. In
addition, any vessel selected for

observer coverage must provide 5
working days notice prior to departure
of any trip declared under the
Exemption Program. Vessels will be
provided with additional information by
mail regarding all notification
requirements.

Each vessel participating in this
program is required to report
information on a daily basis through the
VMS. On all trips to the Exemption
Area, vessels must report their daily
pounds (kilograms) of scallop meats
kept. In addition, vessels on observed
trips must provide a separate report of
the daily pounds (kilograms) of scallop
meats kept and the pounds (kilograms)
of yellowtail flounder caught on tows
that were observed.

Vessels that have declared a trip
under the Exemption Program are
prohibited from possessing more than
50 U.S. bushels (400 Ib (181.4 kg) of
meats) of shell stock when outside of
the designated Exemption Area
specified in this framework. This 400—
Ib (181.4 kg) scallop meat limit for shell
stock is considered part of the 10,000—
Ib (4,536.0—kg) meat weight possession
limit. A limit on the amount of sea
scallops landed in the shell is a
necessary enforcement tool for purposes
of monitoring the 10,000- Ib (4,536.0—
kg) meat weight possession limit
requirement. Allowing vessels to retain
a relatively minor amount of shell stock
will help satisfy a market for large, live
scallops, yet not compromise the
enforceability of the possession limit.

All scallop vessels, including those
currently fishing with nets, that are
fishing under the Exemption Program
must use scallop dredge gear that
conforms to the current sea scallop
dredge vessel gear restrictions specified
in §648.51, with the exception of the
twine top mesh size restrictions. For
vessels fishing in the Exempted Area,
twine tops must have a minimum mesh
size of 10—-inch (25.40-cm) square or
diamond mesh. Vessels not fishing in
the Exempted Area and fishing under a
scallop DAS are required to have a
minimum mesh twine top of 8—inch
(20.32—cm) square or diamond mesh.
This 8—inch (20.32—cm) minimum mesh
twine top requirement does not expire
at the end of the fishing year, but
continues indefinitely. It has a delayed
effective date of December 16, 1999, to
allow industry time to order and
purchase this gear. The purpose of
increasing the twine top measurement is
to reduce bycatch of groundfish and
other finfish. Recent research
demonstrates that this increase may
significantly reduce bycatch of certain
species, especially flatfish species.
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Vessels fishing under the Exemption
Program are prohibited from off-loading
their scallop catch at more than one
location. This measure will help in
monitoring the TAC as well as aid
enforcement in tracking landings and in
enforcing the trip limit.

Disapproved Measure

The framework action proposed to
restrict vessels to a maximum of 10 DAS
when fishing east of a buffer zone
established at 67°40° W. long. This
restriction would require additional
compliance monitoring to ensure
vessels remain within the 10 DAS limit.
With certain exceptions, current
regulations at § 648.51(c) limit crew size
to a maximum of seven persons,
including the operator. However, some
vessel operators are considering taking
fewer crew as a cost saving measure.
Fewer crew may require longer trips
that could possibly exceed 10 DAS if it
were allowed. Therefore, because this
measure would disrupt alternative
approaches by some vessel owners or
operators to reduce costs and increase
efficiency, while having no discernable
conservation benefit, it violates national
standard 5 and national standard 7 of
the Magnuson-Stevens Fishery
Conservation and Management Act.
National standard 5 requires
conservation and management measures
consider efficiency in the harvesting of
fishery resources. National standard 7
requires conservation and management
measures minimize costs where
practicable. Therefore, this measure is
disapproved.

In addition to disapproving this
measure, NMFS is unable to guarantee
observer coverage to the degree that the
Council recommends in the framework
document. At its April 1999 meeting,
the Council voted to include a statement
in the document that observer coverage
should occur on at least 25 percent of
the scallop trips in the Exemption Area.
By this statement, the Council clearly is
sending a strong message about its
serious concerns regarding the need to
monitor this fishery for compliance
purposes, including accurate finfish
bycatch reports. NMFS shares this
concern but cannot, at this time, fund a
domestic observer program to the level
recommended by the Council. NMFS is
currently exploring several options that
would fund observer coverage,
including the 43—mt set aside
recommended by the Council for this
purpose.

Abbreviated Rulemaking

NMPFS is making these revisions to the
regulations under the framework
abbreviated rulemaking procedure

codified at 50 CFR part 648, subpart F.
This procedure requires the Council,
when making specifically allowed
adjustments to the FMP, to develop and
analyze the actions over the span of at
least two Council meetings. The Council
must provide the public with advance
notice of both the proposals and the
analysis, and an opportunity to
comment on them prior to and at a
second Council meeting. Upon review
of the analysis and public comment, the
Council may recommend to the
Regional Administrator that the
measures be published as a final rule if
certain conditions are met. NMFS may
publish the measures as a final rule, or
as a proposed rule if additional public
comment is needed.

The public was provided the
opportunity to express comments on
allowing access by scallop vessels into
the multispecies closed areas at
numerous meetings. The following list
includes all meetings, including plan
development team meetings, at which
this action was on the agenda,
discussed, and public comment was
heard:

Date Meeting

1997:

October 17 Scallop and Multispecies
PDT

1998:

June 17 Scallop Advisory Panel

July 28-29 Scallop Oversight Com-
mittee

1999:

January 8 Scallop PDT

January 25-26 Scallop PDT

January 27-28 Council

February 4 Habitat Committee and
Habitat Advisory Panel

February 8 Scallop Advisory Panel

February 9 Scallop Oversight Com-
mittee

February 11 Multispecies Oversight
Committee

February 11 Scallop PDT

Gear Conflict Committee

Science and Statistical
Committee

Council

February 12
February 23

February 24-25

March 9 Habitat Committee and
Habitat Advisory Panel

March 16 Multispecies PDT

March 17-18 Scallop PDT

March 22-23 Joint Multispecies Over-
sight Committee/Multi-
species Advisory Panel

March 29 Enforcement Oversight
Committee

April 8-9 Scallop Oversight Com-
mittee

April 14-15 Council

Documents summarizing the
Council’s proposed action, and the
analysis of biological and economic
impacts of this and alternative actions,

were available for public review 1 week
prior to the final Council meeting, as is
required under the framework
adjustment process. Written comments
were accepted up to, and during that
meeting.

Comments and Responses

Comment 1: Several commenters
stated that this action should remain
conservation neutral, i.e., there should
be no net increase in fishing mortality
for sea scallops.

Response: The framework analyses
demonstrate that total fishing mortality
will not increase, except in the unlikely
event that a large portion of inactive
vessels, including vessels that hold a
Confirmation of Permit History, begin
fishing.

Comment 2: Many industry
participants requested that this
framework serve as a cornerstone for a
more permanent rotational scallop
fishing strategy.

Response: The framework action’s
intent is to allow temporary access to
Closed Area Il to scallop fishing while
the Council develops an amendment
that may, as a portion of the
management plan, include a formal area
rotation strategy. The scallop fishery for
Closed Area Il will provide an
opportunity to collect needed
information to make this strategy
possible.

Comment 3: Some industry members
commented that the sea scallop
management measures proposed for
Closed Area Il are too restrictive and
that fishing effort, consequently, would
remain in the open areas.

Response: The Council has accounted
for the benefits, costs, and risks
associated with the closed area fishery
when choosing this action. The EA
shows that, currently, it would be more
economical for scallopers to fish in the
Exemption Program than in the existing
open areas.

Comment 4: Several comments were
received regarding the shortsightedness
of reopening Closed Area Il regarding
several important fishery resources.

Response: As noted earlier, the EA
concludes that there will be no net
increase in fishing mortality for
scallops. One of the more critical
groundfish stocks, Georges Bank
yellowtail, has recovered considerably
from its once highly depleted condition.
While continued rebuilding is
necessary, this action takes the
necessary steps to protect this valuable
resource through implementation of a
TAC, which, when reached, will result
in eliminating access to Closed Area Il
by scallop vessels. The action also
promotes fishing effort reduction in



Federal Register/Vol. 64, No. 111/ Thursday, June 10, 1999/Rules and Regulations

31147

areas where scallops are depleted and
increases yield, while at the same time
minimizing habitat impacts by keeping
some important areas closed. This
action will thus promote rebuilding of
the scallop resource by reducing effort
on small, fast-growing scallops and
minimize impacts on other rebuilding
stocks. This action, therefore, takes a
meaningful step toward achieving
optimum yield, considering both the
Sea Scallop and the Multispecies FMPs.

Comment 5: Some commenters
expressed concern regarding the
destruction to the ocean floor that could
be caused by scallop dredge vessels in
Closed Area .

Response: This action re-opens only
those areas in Closed Area Il that are
believed to have the lowest habitat
value within this area. The bottom of
the re-opened portion primarily consists
of a high-energy sand and shell bottom.
While not devoid of other species, the
habitat in this area is not as complex
and diverse as the habitats to the north
within Closed Area Il, which will
remain closed to scallop fishing.

Although the proposed action will
increase impacts in the area to be
opened for scallop fishing, the
compensating effect will be to reduce
scallop fishing effort in areas that are
now open. Some of these presently open
areas have significantly more complex
and diverse habitat than that found in
the southern portion of Closed Area Il.
The biological impacts of this trade- off
are discussed in the EA. On balance,
therefore, this action was determined to
be consistent with Essential Fish Habitat
objectives.

A portion of the scallop target TAC
has been set aside as a source of funding
for experiments that may help to
identify more selective fishing gears or
gears that have less habitat impacts.

Comment 6: Several commenters
noted that the Georges Bank closed
areas were closed to scallop dredge gear
partly because this gear disrupts
spawning activity of groundfish.

Response: This action restricts access
by scallop dredge vessels into Closed
Area Il to a time frame when groundfish
spawning activity is considered to be
minimal; i.e., June 15, 1999, to
December 31, 1999. Scallop vessel
access to Closed Area | and the
Nantucket Lightship Closed Area are not
allowed under this action at this time
because of concern regarding issues
such as groundfish spawning activity.

Comment 7: Some commenters stated
that any economic gain derived from
scallop fishing in Closed Area Il will be
offset or lost by the setback to cod,
yellowtail flounder, and other
recovering species.

Response: This action sets a
yellowtail flounder TAC, which, when
reached, results in termination of the
Exemption Program. The yellowtail
TAC will ensure that the proposed
closed area fishery will not cause a
setback to the species’ rebuilding
schedule. Cod and haddock do not
appear to be vulnerable to scallop
fishing with dredges within Closed Area
Il during the proposed fishing season.
Furthermore, increasing the twine top
mesh and the expected effort transfers
from areas now open to scallop fishing
will limit the impacts on other species.
By suspending the fishery when certain
thresholds are exceeded and by
requiring different fishing gear, this
action will mitigate the negative impacts
on species even though a net increase in
mortality is expected.

Comment 8: Several industry
members commented that the yellowtail
flounder TAC will likely force an early
closure of the Georges Bank Sea Scallop
Exemption Program.

Response: This action includes a 10—
inch (25.40—-cm) twine top mesh for
scallop dredge vessels that declare into
the Exemption Program. This larger
mesh is expected to reduce yellowtail
flounder bycatch substantially. If
coupled with voluntary industry efforts
to change fishing methods to avoid
bycatch, these actions could delay
suspension of the fishery due to excess
bycatch.

Comment 9: Questions were raised
about barndoor skate and how this
exemption program may further impact
this species.

Response: NMFS is currently
considering a petition to list the
barndoor skate as an endangered
species. Although bycatch information
on this species was derived from the
1998 experimental fishery, until the
barndoor skate population is assessed
and more information becomes
available, the Council and NMFS are
unable to determine the impacts on the
population.

Comment 10: Industry commented
that the groundfish closure areas
compromise approximately half of the
Georges Bank scallop grounds by area
and that scallop vessels should be able
to regain access to these areas.

Response: Under current conditions,
the biomass within the closed areas on
Georges Bank includes much more than
half of the scallop biomass of the
Georges Bank stock. This imbalance has
arisen mainly due to the excessively
high fishing mortality on scallops
within areas now open to scallop
fishing.

The Council and NMFS agree that
access by scallopers could be allowed

into the closed areas if it does not
jeopardize the rebuilding schedule for
groundfish or scallops and minimizes
impacts on habitat as much as possible.
Since these issues have been adequately
addressed for Closed Area I, this action
allows access to a portion of this area
under certain conditions.

Comment 11: Industry commented
that gear research for the purposes of
reducing bycatch should be encouraged
and suggested that a portion of the TAC
used to fund this.

Response: This action sets aside 1
percent of the scallop target TAC (43 mt)
as a means to fund research projects
such as new gears or gear modifications
that would reduce bycatch by scallop
dredge vessels.

Comment 12: Several industry
members requested that the northeast
corner of the Nantucket Lightship
Closed Area be open for scallop fishing.

Response: This action does not reopen
the Nantucket Lightship Closed Area or
portions of this area due to uncertainty
about the scallop and habitat resources
in this area and, more particularly,
because of concern regarding the poor
condition of the Southern New England
yellowtail flounder stock.

Comment 13: Due to the potential of
gear conflicts, lobster industry members
requested that the closed area(s) to be
reopened be modified in such a way as
to avoid areas with concentrations of
lobster pot gear.

Response: Smaller area options within
Closed Area Il were rejected to give the
scallop industry maximum flexibility to
avoid stationary gear and research
experiments, as well as avoid finfish
bycatch. Fortunately, the experimental
fishery showed that there are relatively
fewer scallops in most areas with dense
concentrations of lobster pot gear. The
Council believes, and NMFS concurs,
that it is better to let the industry
develop working arrangements in small,
specific areas where lobster gear might
temporarily coincide with areas of
higher scallop abundance.

Comment 14: One commenter asked
why the intermediate harvestable sea
scallop biomass estimate (4,300 mt) was
selected over the high biomass estimate
(6,300 mt).

Response: The Council chose, and
NMFS is implementing by this action, a
target scallop TAC that represents an
intermediate harvestable biomass
estimate provided by scientists. These
biomass figures were based on different
dredge efficiency estimates. Because of
uncertainty surrounding the correct
dredge efficiency to use, combined with
a Scallop Plan Development Team
recommendation against choosing the
high biomass figure because of risk
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factors associated with historically high
catch levels, this action adopts the
intermediate estimate of 4,300 mt.

Comment 15: Safety issues were
raised regarding the concentration of
scallop vessels into small reopened
portions of Closed Area Il.

Response: This action allows access to
the largest area that was under
consideration during the development
of Framework Adjustment 11/29. This
larger area gives the fleet the most
flexibility to avoid bycatch and reduces
the potential for problems caused by
crowding.

Comment 16: Concern was expressed
that this exemption program would
encourage a ‘‘derby-style” fishery.

Response: Although a derby-style
fishery could ensue, the scallop
possession limit to some extent
addresses this concern.

Comment 17: Many people have
commented that the high biomass of
scallops in Closed Area Il represents an
important opportunity to learn how to
manage an essentially rebuilt stock for
optimum yield, as national standard 1
requires.

Response: Additional data collected
during the closed area scallop fishery
could be an important source of
information for developing an area
rotation management strategy,
contemplated for Amendment 10 to the
Atlantic Sea Scallop FMP.

Comment 18: Industry commented
that they cannot accommodate the
required gear modification in time for
the planned implementation of the
framework adjustment. The proposed
action will cause substantial amounts of
inventory to become obsolete and the
gear cannot be used for other purposes.

Response: A primary reason for
requiring 8-inch (20.32—cm) mesh twine
tops in all areas outside of the
Exemption Area is to compensate for the
increased bycatch expected in the
closed area scallop fishery. Although
only limited studies of its effectiveness
are available, preliminary indications
are that substantial bycatch reductions
can be expected (especially for
flounders), without losing many
scallops in areas now open to fishing.
This gear is expected to have additional,
but unquantified long-term benefits that
will be realized through reducing
unwanted bycatch or bycatch that
cannot be legally landed.
Implementation of the 8-inch (20.32—
cm) twine top requirement will be
delayed until December 16, 1999, to
allow time to obtain adequate supplies.

The cost of purchasing new twine
tops is minimal when compared to the
benefits and increased profits expected
from this measure. Vessels that are not

able to obtain 10-inch (25.40—cm) mesh
twine tops will be able to take their
three closed area trips later in the
season, provided that the fishery is not
suspended for exceeding the yellowtail
flounder target TAC.

Comment 19: Industry commented
that early access to the closed area is
necessary to avoid adverse fall weather
and corresponding safety issues, as well
as to improve scallop yield.

Response: This action will allow
access for scallop fishing in Closed Area
Il starting June 15, 1999. Although full-
time scallop vessels generally fish year-
round, part-time and occasional vessels,
which tend to be smaller, less seaworthy
vessels, would benefit from this early
opening since it will allow them to take
all of their trips during the summer
months when weather is often favorable
and scallop yield is high.

Classification

Notice and opportunity for public
comment were provided to discuss the
management measures implemented by
this rule. Comments were received from
members of the fishing industry and are
responded to in the preamble of this
rule. Therefore, the Assistant
Administrator for Fisheries, NOAA
(AA), under 5 U.S.C. 553(b)(B), finds for
good cause that additional prior notice
and additional opportunity for public
comment is unnecessary and for the
reasons set forth below it would be
contrary to the public interest to delay
this rule in order to provide further
notice and further opportunity for
public comment.

Recently, Amendment 7 to the
Atlantic Sea Scallop FMP became
effective (64 FR 14835, March 29, 1999).
This amendment, which addresses the
new Sustainable Fisheries Act
requirements, substantially reduces the
level of fishing for scallops through the
year 2008 by revising the current fishing
effort reduction schedule. Although a
less severe reduction is proposed for
fishing year 1999, failure to allow
scallop vessels access to Closed Area Il
as soon as finfish bycatch concerns
would be mitigated to the largest extent
possible, i.e., June 15, will increase
costs to scallop vessels fishing in
currently open areas where scallop
biomass is low and where the stock is
dominated by small scallops.
Furthermore, an earlier opening date
will allow more time for smaller vessels
to fish their allotted trips during good
weather. Accordingly, the AA also finds
that under 5 U.S.C. 553(d), the need to
have this regulation in place by June 15,
1999, is good cause to waive part of the
30-day delay in effectiveness of this
regulation.

Because a general notice of proposed
rulemaking as specified in 5 U.S.C. 533
is not being published as explained
above, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable. While a
regulatory flexibility analysis is not
required and none has been prepared,
the socioeconomic impacts on affected
fishers and alternatives to mitigate such
impacts were considered by the Council
and NMFS. The primary intent of this
action is to allow scallop vessels an
opportunity to remain economically
viable, while ensuring that the fishing
mortality for the entire sea scallop stock
does not exceed the F target of F=0.83
in the FMP for 1999.

This final rule has been determined to
be significant for the purposes of E.O.
12866.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

This rule contains three new
collection-of-information requirements
and revises three current collection-of-
information requirements. The
collection of this information has been
approved through emergency clearance
by OMB under OMB control number
0648-0385. The estimated response
times are as follows:

New Collection-of-Information
Requirements

1. Monthly reporting of intention to
fish in the Georges Bank Sea Scallop
Exemption Program through the VMS e-
mail messaging system
(8 648.58(c)(3)(i))(10 minutes/response).

2. Daily reporting of sea scallops kept
and, for observed trips, sea scallops kept
and yellowtail flounder caught on
observed tows through the VMS e-mail
messaging system for vessels fishing in
the Georges Bank Sea Scallop
Exemption Program (§ 648.58(c)(10))(10
minutes/response).

3. Notice requirements for observer
deployment (8§ 648.58(c)(3)(iii))(2
minutes/response).

Revised Collection-of-Information
Requirements 1. Documentation of
installation of a VMS unit (8 648.10(b))
(2 minutes/response).

2. Declaration into the Georges Bank
Sea Scallop Exemption Program through
the VMS prior to leaving the dock
(8648.58(c)(3)(ii))(2 minutes/response)
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3. Installation of a VMS unit on board
the vessel (8§ 648.10(b))(1 hour/
response).

The estimated response time includes
the time needed for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Public comment is sought regarding:
Whether this collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information has practical
utility; the accuracy of the burden
estimate; ways to enhance the quality,
utility, and clarity of the information to
be collected; and ways to minimize the
burden of the collection of information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
regarding any of these burden estimates
or any other aspect of the collection-of-
information to NMFS and OMB (see
ADDRESSES).

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: June 7, 1999.
Penelope D. Dalton,
Assistant Administrator for Fisheries,
NationalMarine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In §648.10, paragraph (b)
introductory text is revised to read as
follows:

§648.10 DAS notification requirements.

* * * * *

(b) VMS Notification. Multispecies
vessels issued an Individual DAS or
Combination Vessel permit, scallop
vessels issued a full-time or part-time
limited access scallop permit, and
scallop vessels issued an occasional
limited access permit when fishing
under the Georges Bank Sea Scallop
Exemption Program specified in
§648.58, or scallop vessels fishing
under the small dredge program
specified in §648.51(e), or vessels
issued a limited access multispecies or
scallop permit and whose owners elect
to fish under the VMS notification of
this paragraph (b), unless otherwise
authorized or required by the Regional
Administrator under § 648.10(d), must

have installed on board an operational
VMS unit that meets the minimum
performance criteria specified in
§648.9(b) or as modified in § 648.9(a).
Owners of such vessels must provide
documentation to the Regional
Administrator at the time of application
for a limited access permit that the
vessel has an operational VMS installed
on board that meets those criteria. If a
vessel has already been issued a limited
access permit without the owner
providing such documentation, the
Regional Administrator shall allow at
least 30 days for the an operational VMS
unit that meets the criteria to be
installed on board the vessel and for the
owner to provide documentation of
such installation to the Regional
Administrator. Vessels that are required
to or have elected to use a VMS unit
shall be subject to the following
requirements and presumptions:

* * * * *

3. In §648.14, paragraphs (a)(39) and
(h)(13) are revised and paragraphs
(h)(27) and (h)(28) are added to read as
follows:

§648.14 Prohibitions.
a * X *

(39) Enter or be in the area described
in §648.81(b)(1) on a fishing vessel,
except as provided by 8 648.58, during
the time and in the portion of Closed
Area |l specified in §648.58 or
648.81(b)(2).

* * * * *

(h) * * %

(13) Possess more than 40 Ib (18.14
kg) of shucked, or 5 bu (176.1 L) of in-
shell scallops, or fish under the DAS
allocation program, while in possession
of dredge gear that uses net or net
material, or any other material, on the
top half of the dredge with a mesh size
smaller than that specified in
§648.51(b)(2), unless otherwise
prohibited under paragraph (h)(27) of
this section.

* * * * *

(27) Enter or be in the area described
in §648.58(b) when fishing under a
scallop DAS, with a net, net material, or
any other material on the top half of the
dredge with mesh size smaller than that
specified in § 648.58(c)(7).

(28) Fail to comply with any of the
provisions and specifications of
§648.58.

* * * * *

4. 1n 8648.51, paragraph (b)
introductory text, and paragraph (b)(2)
are revised to read as follows:

8§648.51 Gear and crew restrictions.
* * * * *

(b) Dredge vessel gear restrictions. All
dredge vessels fishing for or in

possession of more than 40 Ib (18.14 kg)
of shucked, or 5 bu (176.1 L) of in-shell
scallops, all trawl vessels fishing for
scallops, and all dredge vessels issued a
limited access scallop permit and
fishing under the DAS program with the
exception of hydraulic clam dredges
and mahogany quahog dredges in
possession of 400 Ib (181.44 kg), or less,
of scallops, must comply with the
following restrictions, unless otherwise
specified:

* * * * *

(2) Minimum mesh size. (i) From June
15, 1999, through December 15, 1999,
for vessels fishing under a scallop DAS,
unless otherwise restricted under
§648.58, and from June 15, 1999, and
beyond, for all vessels not fishing under
the scallop DAS program, the mesh size
of a net, net material, or any other
material on the top of a scallop dredge
in use by or in possession of such
vessels shall not be smaller than 5.5
inches (13.97 cm) square or diamond
mesh.

(i) Starting December 16, 1999,
unless otherwise restricted under
§ 648.58, the mesh size of a net, net
material, or any other material on the
top of a scallop dredge possessed or
used by vessels fishing under a scallop
DAS shall not be smaller than 8-inch
(20.32—cm) square or diamond mesh.

(iii) Mesh size is measured as
provided in paragraph (a)(2)(iii) of this
section.

* * * * *

5. In §648.52, paragraph (c) is added

to read as follows:

§648.52 Possession limits.
* * * * *

(c) Owners or operators of vessels
with a limited access scallop permit that
have declared into the Georges Bank Sea
Scallop Exemption Program as
described in §648.58 are prohibited
from possessing or landing per trip more
than the sea scallop possession limit
specified in § 648.58(c)(6).

6. Section 648.58 is added to read as
follows:

§648.58 Georges Bank Sea Scallop
Exemption Program.

(a) Eligibility. (1) During the period
June 15, 1999, through December 31,
1999, all scallop vessels issued a limited
access scallop permit may fish in the
Georges Bank Sea Scallop Exemption
Area, defined in paragraph (b) of this
section, when fishing under a scallop
DAS, provided the vessel complies with
the requirements of paragraph (c) of this
section.

(2) Except for scallop vessels fishing
under a scallop DAS that have not
declared a fishing trip into the Georges
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Bank Sea Scallop Exemption Program,
as specified under paragraph (c)(3)(i) of
this section, vessels may fish in that
portion of the exemption area described
in paragraph (b) of this section that lies
outside of Closed Area Il, as described

in §648.81(b), provided the vessel
complies with all applicable
regulations.

(b) Georges Bank Sea Scallop
Exemption Area. The Georges Bank Sea
Scallop Exemption Area (copies of a

map depicting the area are available
from the Regional Administrator upon
request) is defined by straight lines
connecting the following points in the
order stated:

GEORGES BANK SEA SCALLOP EXEMPTION AREA

Point N. Lat. W. Long.
DAl 40°24.000’ 67°40.000°
DA2 40°24.000° 65°43.121'(on U.S./Canada Maritime Boundary)
G6 41°30.000° 66°34.728'(on U.S./Canada Maritime Boundary)
G7 41°30.000° 67°20.000°
DA4 42°12.000’ 67°20.000°
DA5 42°12.000° 67°40.000°
DAl 40°24.000’ 67°40.000°

(c) Requirements. To fish in the
Georges Bank Sea Scallop Exemption
Area under the Georges Bank Sea
Scallop Exemption Program an eligible
vessel must comply with the following
requirements:

(1) Season. The vessel may only fish
in the Georges Bank Sea Scallop
Exemption Area under the Georges Bank
Sea Scallop Exemption Program only
from June 15 through December 31,
1999, unless otherwise specified by
notification in the Federal Register.

(2) VMS. The vessel must have
installed on board an operational VMS
unit that meets the minimum
performance criteria specified in
§648.9(b) or as modified in § 648.9(a).

(3) Declaration. (i) The vessel must
submit a monthly report through the
VMS e-mail messaging system, prior to
the 15th of the month preceding the
month in question, of its intention to
fish in the exemption area, along with
the following information: Vessel name
and permit number, owner and
operator’s name, owner and operator’s
phone numbers, and number of trips
anticipated for the month in question.

(ii) In addition, on the day the vessel
leaves port to fish under the Georges
Bank Sea Scallop Exemption Program,
the vessel owner or operator must
declare into the Program through the
VMS, in accordance with instructions to
be provided by the Regional
Administrator prior to leaving port.

(iii) A vessel selected for observer
coverage must provide notice to NMFS,
in accordance with the notification
requirements specified under
§648.11(b), as to the time and port of
departure at least 5 working days prior
to the beginning of any trip on which it
declares into the Georges Bank Sea
Scallop Exemption Program.

(4) Number of trips. If the vessel is a
full or part-time scallop vessel, it must
not fish more than three trips in the

Georges Bank Sea Scallop Exemption
Area during the season described in
paragraph (c)(1) of this section, unless
otherwise specified by notification in
the Federal Register. If the vessel is an
occasional scallop vessel, it must not
fish more than one trip in the Georges
Bank Sea Scallop Exemption Area
during the season described in
paragraph (c)(1) of this section.

(5) Area fished. A vessel that has
declared a trip into the Georges Bank
Sea Scallop Exemption Program must
not fish for, catch, or harvest scallops
from outside of the Georges Bank Sea
Scallop Exemption Area and must not
enter or exit the Exemption Area more
than once per trip.

(6) Possession limits. (i) Unless
otherwise authorized by the Regional
Administrator as specified in paragraph
(e) of this section, a vessel declared into
the Georges Bank Sea Scallop
Exemption Program may possess and
land up to 10,000 Ib (4,536.0 kg) of
scallop meats per trip, with a maximum
of 400 Ib (181.4 kg) of the possession
limit originating from 50 bu (176.1 L) of
in-shell scallops.

(ii) The vessel may possess and land
up to 500 Ib (226.8 kg) of regulated
multispecies, unless otherwise
restricted under 8§ 648.86(a)(2)(i) or (b),
or the vessel is carrying a NMFS
approved sea sampler or observer on
board the vessel. A vessel carrying an
approved sea sampler or observer may
possess all regulated multispecies
caught, provided the regulated
multispecies in excess of 500 Ib (226.8—
kg) are donated to charity. A vessel
subject to the 500-Ib (226.8—kg)
possession limit must separate all
regulated multispecies onboard from
other species of fish so as to be readily
available for inspection.

(7) Gear restrictions. The vessel must
fish with or possess scallop dredge gear
only in accordance with the dredge

vessel restrictions specified under
§648.51(b), except that the mesh size of
a net, net material, or any other material
on the top of a scallop dredge in use by
or in possession of the vessel shall not
be smaller than 10.0 inches (25.40 cm)
square or diamond mesh.

(8) Transiting. When transiting to and
from the Georges Bank Sea Scallop
Exemption Area, all gear on board must
be properly stowed and not available for
immediate use in accordance with the
provisions of § 648.81(e).

(9) Off-loading restrictions. The vessel
may not off-load its sea scallop catch at
more than one location.

(10) Reporting. The owner or operator
must submit reports through the VMS,
in accordance with instructions to be
provided by the Regional Administrator,
for each day fished when declared in
the Georges Bank Sea Scallop
Exemption Program. The reports must
be submitted in 24—hour intervals,
beginning at 0000 hours and ending at
2400 hours each day, and include the
following information:

(i) Total pounds/kilograms of scallop
meats kept; and

(ii) For each trip that the vessel has a
NMFS approved observer on board, the
total pounds/kilograms of scallop meats
kept and total pounds/kilograms of
yellowtail flounder caught on tows that
were observed by a NMFS approved
observer.

(d) Accrual of DAS. A scallop vessel
that has declared a fishing trip into the
Georges Bank Sea Scallop Exemption
Program of this section shall have a
minimum of 10 DAS deducted from its
DAS allocation, regardless of whether
the actual number of DAS used during
the trip is less than 10. Trips that exceed
10 DAS will be counted as actual time.

(e) Possession limit increase. The
Regional Administrator may increase
the sea scallop possession limit
specified under paragraph (c)(6) of this
section for a vessel that has declared a
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fishing trip into the Georges Bank Sea
Scallop Exemption Program and on
which a NMFS approved sea sampler or
observer is on board the vessel, or on
which a NMFS approved research
project is being conducted. Notification
of this increase of the possession limit
will be provided to the vessel with the
observer selection notification. The
amount of the possession limit increase
will be determined by the Regional
Administrator and the vessel owner will
be responsible for paying the cost of the
observer and/or defraying the cost of the
research project, whichever is
applicable, regardless of whether the
vessel lands or sells sea scallops on that
trip.

(f) In-season adjustments. (1)
Adjustment process for sea scallop
possession limit and number of trips
under the Georges Bank Sea Scallop
Exemption Program. On or after October
1, 1999, the Regional Administrator may
adjust the sea scallop possession limit,
and/or allocate one or more additional
trips for full and part-time limited
access sea scallop vessels that declared
into and began a trip under the Georges
Bank Sea Scallop Exemption Program
prior to September 1, 1999. Occasional
permitted vessels would not be
allocated an additional trip regardless of
whether or not they declared or began
an exempted trip before September 1,
1999.

(2) Termination of Georges Bank Sea
Scallop Exemption Program because of
yellowtail flounder bycatch/incidental
catch. NMFS shall publish notification
in the Federal Register that the Georges
Bank Sea Scallop Exemption Program is
terminated as of the date the Regional
Administrator projects that the 387 mt
of yellowtail flounder will be caught by
vessels fishing in the Georges Bank Sea
Scallop Exemption Program described
in this section.

(g) Transiting. Limited access sea
scallop vessels intending to fish for
scallops under a scallop DAS that have
not declared a trip into the Georges
Bank Sea Scallop Exemption Program
may not enter, fish, or be in the area
known as the Georges Bank Sea Scallop
Exemption Area described in paragraph
(b) of this section, unless:

(1) The operator has determined that
there is a compelling safety reason; and

(2) The vessel’s fishing gear is stowed
in accordance with the requirements of
§648.81(e).

7.1n §648.80, paragraph (h)(1) is
revised to read as follows:

§648.80 Regulated mesh areas and
restrictions on gear and methods of fishing.
* * * * *

(h) * * * (1) Except as provided in
paragraph (h)(2) of this section and in
§648.58(c)(6)(ii), a scallop vessel that
possesses a limited access scallop
permit and either a multispecies
combination vessel permit or a scallop
multispecies possession limit permit,
and that is fishing under a scallop DAS
allocated under § 648.53, may possess
and land up to 300 Ib (136.1 kg) of
regulated species per trip, provided that
the amount of cod on board does not
exceed the daily cod limit specified in
§648.86(b), up to a maximum of 300 Ib
(136.1 kg) of cod for the entire trip, and
provided the vessel has at least one
standard tote on board, unless otherwise
restricted by § 648.86(a)(2).

* * * * *

8. In §648.81, paragraph (b)(1)
introductory text is revised to read as
follows:

8648.81 Closed areas.

* * * * *

(b) * * * (1) No fishing vessel or
person on a fishing vessel may enter,
fish, or be in the area known as Closed
Area Il (copies of a map depicting this
area are available from the Regional
Administrator upon request), as defined
by straight lines connecting the
following points in the order stated,
except as specified in paragraph (b)(2) of
this section, or unless exempt under the
Georges Bank Sea Scallop Exemption
Program specified under § 648.58 during
the time and in the portion of Closed
Area Il described in §648.58(b):

* * * * *

9. In §648.86, the section heading and
paragraphs (a)(2)(iii) and (c) are revised
to read as follows:

8§648.86 Possession restrictions.
* * * * *

* X *

gg)) * * *

(iii) Except for vessels fishing under
the Georges Bank Sea Scallop
Exemption Program from July 1 through
December 31, 1999, as provided in
§648.58(c)(6)(ii), scallop dredge vessels
or persons owning or operating a scallop
dredge vessel that is fishing under a
scallop DAS allocated under § 648.53
may land or possess on board up to 300
Ib (136.1 kg) of haddock, provided that
the vessel has at least one standard tote
on board. This restriction does not
apply to vessels issued NE multispecies
Combination Vessel permits that are
fishing under a multispecies DAS.
Haddock on board a vessel subject to
this possession limit must be separated
from other species of fish and stored so
as to be readily available for inspection.

* * * * *

(c) Other possession restrictions.
Vessels are subject to all other
applicable possession limit restrictions
as specified under § 648.58(c)(6),
§648.82(b)(3), §648.83(b)(1), §648.88(a)
and (c), and § 648.89(c).

10. In §648.88, paragraph (c) is
revised to read as follows:

§648.88 Open access permit restrictions.
* * * * *

(c) Scallop multispecies possession
limit permit. Unless otherwise
prohibited in 8 648.86(b), and except as
provided in § 648.58(c)(6)(ii) for vessels
fishing under the Georges Bank Sea
Scallop Exemption Program, a vessel
that has been issued a valid open access
scallop multispecies possession limit
permit may possess and land up to 300
Ib (136.1 kg) of regulated species when
fishing under a scallop DAS allocated
under §648.53, provided that the
amount of cod on board does not exceed
the daily cod limit specified in
§648.86(b), up to a maximum of 300 Ib
(136.1 kg) of cod for the entire trip, and
that the vessel does not fish for, possess,
or land haddock from January 1 through
June 30 as specified under
§648.86(a)(2)(i), and provided the vessel
has at least one standard tote on board.

* * * * *

[FR Doc. 99-14745 Filed 6-7-99; 2:35 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 990304062-9062-01; 1.D.
060499C]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod in the
Western Regulatory Area in the Gulf of
Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by vessels
catching Pacific cod for processing by
the offshore component in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the amount of the
1999 Pacific cod total allowable catch
(TAC) allocated to vessels catching
Pacific cod for processing by the
offshore component in this area.
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DATES: Effective 1200 hours, Alaska
local time (A.l.t.), June 7, 1999, through
2400 hours, A.l.t., December 31, 1999.
FOR FURTHER INFORMATION CONTACT:
Thomas Pearson, 907—481-1780 or
tom.pearson@noaa.gov.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The Final 1999 Harvest Specifications
of Groundfish for the GOA (64 FR
12904, March 11, 1999) and subsequent
reserve apportionment (64 FR 16362,
April 5, 1999) established the amount of
the Pacific cod TAC allocated to vessels
catching Pacific cod for processing by
the offshore component in the Western
Regulatory Area as 2,363 metric tons
(mt), determined in accordance with
§679.20(c)(4)(ii).

In accordance with § 679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the amount of the
Pacific cod TAC allocated to vessels
catching Pacific cod for processing by
the offshore component in the Western
Regulatory Area of the GOA has been
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 2,163 mt, and is
setting aside the remaining 200 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
vessels catching Pacific cod for
processing by the offshore component in
the Western Regulatory Area of the
GOA.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained

for the fishery. It must be implemented
immediately to prevent overharvesting
the amount of the 1999 Pacific cod TAC
allocated to vessels catching Pacific cod
for processing by the offshore
component in the Western Regulatory
Area of the GOA. A delay in the
effective date is impracticable and
contrary to the public interest, and
further delay would only result in
overharvest. NMFS finds for good cause
that the implementation of this action
should not be delayed for 30 days.
Accordingly, under 5 U.S.C. 553(d), a
delay in the effective date is hereby
waived.

This action is required by §679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 7, 1999.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 99-14746 Filed 6-7-99; 2:35 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 981
[Docket No. FV99-981-2 PR]

Almonds Grown in California;
Revisions to Requirements Regarding
Credit for Promotion and Advertising
Activities

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on revising the requirements regarding
credit for promotion and advertising
activities prescribed under the
administrative rules and regulations of
the California almond marketing order
(order). The order regulates the handling
of almonds grown in California and is
administered locally by the Almond
Board of California (Board). The order is
funded through the collection of
assessments from almond handlers.
Under the terms of the regulations,
handlers may receive credit towards
their assessment obligation for certain
expenditures for marketing promotion
activities, including paid advertising.
This rule would revise the requirements
regarding the activities for which
handlers may receive such credit. The
changes would make the promotion
program more effective and efficient,
clarify the regulations, and improve
program administration.

DATES: Comments must be received by
July 12, 1999.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk, Fruit
and Vegetable Programs, AMS, USDA,
room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; Fax: (202)
720-5698; or E-mail:
moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and

will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Martin Engeler, Assistant Regional
Manager, California Marketing Field
Office, Marketing Order Administration
Branch, F&V, AMS, USDA, 2202
Monterey Street, suite 102B, Fresno,
California 93721; telephone: (559) 487—
5901, Fax: (559) 487-5906; or George
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 720-5698. Small
businesses may request information on
complying with this regulation, or
obtain a guide on complying with fruit,
vegetable, and specialty crop marketing
agreements and orders by contacting Jay
Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456; telephone (202) 720—
2491, Fax: (202) 720-5698, or E-mail:
Jay.Guerber@usda.gov. You may view
the marketing agreement and order
small business compliance guide at the
following web site: http://
www.ams.usda.gov/fv/moab.html.
SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Order No. 981, as amended (7 CFR part
981), regulating the handling of almonds
grown in California, hereinafter referred
to as the ““order.” The marketing order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or

any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This proposal invites comments on
revising the requirements regarding
credit for promotion and advertising
activities prescribed under the
administrative rules and regulations of
the order. The order is funded through
the collection of assessments from
almond handlers. Under the terms of the
regulations, handlers may receive credit
towards their assessment obligation for
certain expenditures for marketing
promotion activities, including paid
advertising. This rule would revise the
requirements regarding the activities for
which handlers may receive such credit.
It would provide for more effective
promotion programs and improved
clarity to the regulations, resulting in
improved program administration and
more efficient and effective use of
industry promotion funds. This
proposal was unanimously
recommended by the Board at meetings
on December 2, 1998, and March 5,
1999.

The order provides authority for the
Board to incur expenses for
administering the order and to collect
assessments from handlers to cover
these expenses. Section 981.41(a)
provides authority for the Board to
conduct marketing promotion projects,
including projects involving paid
advertising. Section 989.41(c) allows the
Board to credit a handler’s assessment
obligation with all or a portion of his or
her direct expenditures for marketing
promotion, including paid advertising,
that promotes the sale of almonds,
almond products, or their uses. Section
981.41(e) allows the Board to prescribe
rules and regulations regarding such
credit for market promotion including
paid advertising activities. Those
regulations are prescribed in §981.441.
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The Board has proposed the following
changes to those regulations.

Revising Time Frames for Submitting
Documentation

Section 981.441(a) provides that, in
order for handlers to receive credit
against their assessment obligation for
their own promotional expenditures, the
Board must determine that such
expenditures meet applicable
requirements. Currently, credit may be
granted in the form of a payment from
the Board, or as an offset to the Board’s
assessment if activities are conducted
and documented to the satisfaction of
the Board at least 2 weeks prior to
assessment billings. This 2-week period
is also currently specified in
§981.441(e)(6)(ii). Assessments are
typically billed in four installments for
a crop year near the end of the following
months—November, January, April, and
August.

Based on past experience with the
program, the majority of handlers file
claims for credit for their promotional
activities during the later months of a
crop year. The vast majority of claims
are thus received at the Board offices
near the third and fourth filing
deadlines. Because of this, the Board’s
staff has found that it needs more time
to review and process handler
documentation for promotional claims
submitted during this time to grant
credit against handlers’ assessment
obligations at the time assessment
notices are issued. Thus, the Board
recommended that, in order for handlers
to receive credit for their promotional
activities on their third and fourth
assessment billings (April and August),
the documentation for such activities
must be submitted to the Board three
weeks, rather than two weeks, prior to
those billings. Appropriate changes are
proposed to paragraphs (a) and (e)(6)(ii)
of §981.441.

Section 981.441(e)(6)(iv) currently
provides that final claims for credit-back
advertising be submitted to the Board
within 105 days after the close of the
crop year, in situations when handlers
have filed a statement of credit-back
commitments outstanding as of the
close of the crop year. The Board
recommended changing this 105-day
time frame for several reasons. First, the
deadline can cause confusion among
handlers because it overlaps with the
time frame for filing the first claims of
the new crop year. In addition, the
overlap creates program administration
problems for Board staff with regard to
reviewing claims and applying credit for
two separate years during the same time
period. Finally, the current deadline
causes a delay in completion of the

Board'’s year-end accounting practices
and annual financial audit. Thus, the
Board recommended that this deadline
be reduced from 105 to 76 days after the
close of the end of the crop year. This
would eliminate confusion and program
administration problems associated
with the overlap period for filing claims,
and would allow the Board’s end-of-
year financial audit to be completed by
December or earlier of the following
crop year, as opposed to January or
later. Section 981.441(e)(6)(iv) is
proposed to be modified accordingly.

When handlers have not filed a
statement of credit-back commitments
outstanding at the close of a crop year,
the deadline for filing final promotional
claims with the Board is two weeks
prior to the final assessment notice
(mid-August). However, this deadline
date is not clearly specified in the
current regulations and has caused some
confusion in the past. Therefore, the
Board recommended establishing
August 15 as the deadline for filing final
claims in this situation. This would
provide more clarity and reduce
confusion regarding the deadline for
filing final claims. Section
981.441(e)(6)(iv) is proposed to be
modified accordingly.

Redefining Growing Region

Section 981.441(e)(3) currently does
not generally allow handlers to receive
credit against their assessment
obligation for outdoor advertising or
sponsorships that are conducted in the
major growing regions of California. The
major growing regions currently listed
in the regulation are the following 11
almond-growing counties: Butte, Colusa,
Fresno, Glenn, Kern, Madera, Merced,
Sacramento, San Joaquin, Stanislaus,
and Tulare counties. The rationale for
this exclusion is that historically, much
of the outdoor advertising and
sponsorship activities in the major
growing areas have been to encourage
growers to do business with specific
handlers rather than encouraging
consumption of almonds. This is
contrary to the intent of this program,
which is to promote the sale,
consumption, or use of almonds.

The Board recommended removing
this list of counties from the regulations
and adding substitute language.
Production and new acreage planted in
the almond industry have increased
significantly in recent years, and
production areas have been shifting
within the State. The current regulations
do not take this into account, and the
aforementioned list of counties no
longer accurately reflects the major
growing areas.

The Board believes a more flexible
approach would be to revise the
regulations to specify that no credit be
given for outdoor advertising activities
conducted in any California county with
more than 1,000 bearing acres of
almonds. This approach would
adequately define the major growing
regions, and accommodate production
shifts in the future. This would, in
effect, remove Sacramento County as a
major growing area and would thus
allow outdoor advertising in that
county. Sacramento County contains a
major metropolitan area, which lends
itself to the use of outdoor advertising,
and is a minor almond growing area,
with only 110 acres compared to an
industry total of over 400,000 acres. The
other 10 counties listed above would
continue to be regions ineligible for this
type of credit. Other counties with
significant almond acreage such as
Kings, San Luis Obispo, Solano, Sutter,
Tehama, Yolo, and Yuba would also be
classified as major almond growing
areas under the proposal, and outdoor
advertising in those counties, would,
thus, be considered ineligible for credit-
back.

The Board further believes that
modifying the regulations in this
manner would better reflect the original
intent of the regulation, and would
allow more flexibility for shifts in
production within the growing area.
Section 981.441(e)(3) is proposed to be
modified accordingly. The Board also
recommended that sponsorship be
completely eliminated as a credit-back
activity; this recommendation is
discussed below.

Revisions to List of Credit-Back
Activities

Section 981.441(e)(4)(ii) lists 13 other
market promotion activities for which
credit may be granted. These activities
currently include marketing research
(except pre-testing and test-marketing of
paid advertising); trade and consumer
product publicity; printing costs for
promotional material; direct mail
printing and distribution; retail in-store
demonstrations; point-of-sale materials
(not including packaging); sales and
marketing presentation kits; trade fairs
and exhibits; trade seminars; 50/50
advertising with retailers; couponing
(printing, distribution, and handling
costs only); purchase of Board-produced
promotional materials; and
sponsorships.

The Board recommended revising the
requirements regarding trade and
consumer product publicity. Trade and
consumer product publicity includes
disseminating information through
various communications media to
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attract public attention. Handlers often
hire an outside agency to conduct such
activities. Usually, such an agency
charges a fee for its work. In the past,
this agency fee has been included as
part of the credit-back activity, as
agency fees for paid advertising are.
However, in the case of trade and
consumer product publicity, the Board
has encountered difficulties in
associating agency fees to particular
credit-back activities, and determining
whether this fee is appropriate, because
there is no standard fee or guidelines for
such fees. For paid advertising, this
does not pose a problem because there
is a standard agency fee that can easily
be associated directly to a particular
activity. Thus, the Board recommended
that agency fees for publicity no longer
be included as a credit-back activity. All
of the other allowable activities
associated with publicity (such as
materials) which can be directly tied to
a specific publicity campaign would
still be eligible for credit.

The Board also recommended that
trade seminars be removed from this list
of credit-back activities. Trade seminars
include special events designed to
educate the trade about the almond
industry and its products. Although
Board records indicate there has been
no use of this area as a credit-back
activity by handlers, the Board believes
that there is a high possibility of misuse
in this area. Trade seminars are not well
defined and standardized activities;
thus, lavish entertainment or elaborate
sales meetings could be characterized as
trade seminars. Trade shows will
remain as a credit-back activity,
however. These events are widely used
and the activities are well-defined and
standardized, such as setting up booths
to exhibit merchandise to customers.
Thus, the Board recommended that
trade seminars be removed from the list
of credit-back activities.

The Board also recommended that
handlers’ purchases of Board-produced
promotional materials be removed from
the list of credit-back activities. Board
funds are used to develop various
promotional materials that are made
available to handlers. In the past,
handlers could purchase such materials
from the Board and receive promotion
credit. However, the Board has recently
developed an allocation system whereby
handlers may receive a certain
percentage of promotional material
produced by the Board free of charge.
Each handler’s allocation for a crop year
is based on the percentage of almonds
handled during the prior year. Handlers
may purchase additional material at
cost. This new system, not covered by
the credit-back regulations, allows

Board staff to plan more effectively and
to purchase materials more cost
effectively, while maintaining a
promotional tool for handlers. Since this
new system was developed, the Board
determined that continuing to allow
credit for purchase of Board-produced
promotional material would result in
overlap of two similar programs.
Therefore, the Board recommended that
purchase of such material be removed
from the list of credit-back activities.

In addition, the Board recommended
that sponsorship be removed from the
list of credit-back activities.
Sponsorship includes the financial
support of an event or person carried
out by another group or person.
Sponsorship can be targeted towards
consumers, the trade, or may be
undertaken for general goodwill. A
review of sponsorship claims submitted
in the past indicates several claims
appear to fall into the category of
general goodwill rather than to promote
the sale and consumption of almonds as
the primary purpose. Further, Board
staff has had difficulty in determining a
reasonable rate for crediting some of the
activities due to a lack of an industry
standard. Finally, Board staff has found
that many of the most effective activities
typically claimed as sponsorship can be
applicable under other credit-back areas
in the regulations. Thus, the Board
recommended that sponsorship be
removed from the list of credit-back
activities.

The Board also recommended that a
new credit-back activity be added to the
regulations concerning use of the
Internet. Several handlers have or are
developing web-sites to promote their
almonds. This is a rapidly developing
communication medium becoming
widely recognized as a valuable
promotional tool. Thus, the Board
believes handlers should be allowed
credit for development and use of the
Internet for promotional purposes.
Because of the vast array of uses of the
Internet, however, the Board believes
guidelines should be implemented
regarding crediting handlers’
expenditures in this area. Thus, the
Board recommended that handlers be
allowed up to $5,000 credit against their
assessment obligation for the
development and use of a web-site on
the Internet for advertising and public
relations purposes. No credit would be
given for costs regarding E-commerce
(which is equivalent to opening a store),
Extranet (private web sites within the
Internet), or portions of a web-site that
target the farming or grower trade. The
Board believes these types of activities
lend themselves to potential abuses and
may not necessarily advance the intent

of the program, which is to promote the
sale, use, and consumption of almonds.

Appropriate changes are proposed to
be made to the list of credit-back
activities specified in §981.441(e)(4)(ii)
to incorporate all of these changes.

Recommendation Regarding Credit-
Back for Almond Products

Section 981.441(a) specifies that
handlers may be granted credit against
their assessment obligation for an
amount not to exceed 6673 percent of a
handler’s proven expenditures for
qualified activities. Section
981.441(e)(iv) provides that when
products containing almonds are
promoted, the amount allowed for
Credit-Back shall reflect that portion of
the product weight represented by
almonds, or the handler’s actual
payment, whichever is less. For
example, if a handler paid $1,000 in
advertising costs to promote a product
which contained 60 percent almonds by
weight, such handler would be able to
file a claim for credit against his or her
assessment obligation of 60 percent of
$1,000, or $600. The amount of credit
would be 6673 percent of $600, or $400.
If the product contained 70 percent
almonds by weight, the handler would
be eligible to receive a credit against his
or her assessment of 662z percent of the
70 percent, or $467.

The Board recommended adding an
exception to this portion of the
regulations. Specifically, handlers who
own almond-containing “unique’ or
“non-traditional’” products would be
allowed to request that the Board grant
them a one-year exemption from this
“percentage rule.” Thus, in the above
example, a handler could request from
the Board an exemption and receive
credit for 662z percent of his or her
advertising costs for the product, or
$667, regardless of the weight of the
almonds in the product. The Board
believes that this special exception
would provide handlers incentive to
produce and advertise unique almond
products, resulting in increased almond
sales for the industry. The Board
members would be responsible for
reviewing such requests from handlers
and determining whether an exception
would be granted on a case-by-case
basis.

The Department has concerns with
this recommendation. Although there
was support for this concept at the
industry meetings which led to the
recommendations, those participating in
the meetings were not able to develop
criteria to define a ““‘unique” or “non-
traditional” product. Thus, there would
be no specific parameters for Board staff
to review claims against. Because of
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this, the recommendation calls for the
Board itself, rather than staff, to
determine what products would qualify
(Board staff currently reviews all
promotion claims). It is unclear how the
Board would make such determinations.
The lack of criteria could potentially
lead to subjective decision making and
Board members reviewing claims could
create potential conflicts of interest. The
purpose of these regulations is to
provide a clear set of guidelines that can
be applied uniformly by Board staff to
avoid these situations. While the
Department supports the concept of
providing incentive for new product
development, it is not proceeding with
this recommendation at this time
because of the aforementioned concerns.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 105 handlers
of California almonds who are subject to
regulation under the order and
approximately 6,000 almond producers
in the regulated area. Small agricultural
service firms have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$500,000.

Based on the most current data
available, about 54 percent of the
handlers ship under $5,000,000 worth
of almonds and 46 percent ship over
$5,000,000 worth on an annual basis. In
addition, based on acreage, production,
and grower prices reported by the
National Agricultural Statistics Service,
and the total number of almond
growers, the average annual grower
revenue is approximately $195,000. In
view of the foregoing, it can be
concluded that the majority of handlers
and producers of California almonds
may be classified as small entities.

This rule would revise §981.441 of
the order’s administrative rules and

regulations regarding credit-back
promotion and advertising. Under the
terms of the regulations, handlers may
receive credit towards their assessment
obligation for certain of their direct
expenditures for marketing promotion
activities, including paid advertising.
This rule would make several revisions
to the requirements regarding the
activities for which handlers may
receive such credit. These revisions
include: Revising the time frames and
clarifying deadlines for when handlers
must submit documentation to the
Board on activities conducted;
redefining the growing region eligible
for credit for certain types of outdoor
advertising; revising the list of
creditable activities by eliminating
credit for fees charged by advertising
and public relations agencies for
publicity, trade seminars, purchase of
Board-produced promotional material,
and sponsorships; and adding use of the
Internet as a promotional tool as a new,
credit-back activity.

Regarding the impact of this rule on
affected entities, the changes proposed
herein are designed to provide for a
more effective and efficient use of the
industry’s advertising and promotion
funds, and to improve program
administration. Requiring handlers to
submit documentation to the Board 3
weeks, as opposed to 2 weeks, prior to
the Board’s April and August
assessment billings would change the
timing, but not the frequency, of the
filings submitted by handlers. This
change is not expected to increase the
reporting burden on handlers, but rather
provide the Board’s staff sufficient time
to review the material and credit
handlers’ accounts in a more timely
manner. Clarifying the deadline for
filing claims at the end of a crop year
would eliminate confusion among
handlers and would allow the Board to
complete its year end accounting
practices more timely. Redefining the
growing region eligible for credit for
outdoor advertising to include only
counties with less than 1,000 bearing
acres of almonds would help ensure that
credit only be given for outdoor
advertising that encourages consumers
to buy almonds (as opposed to such
advertising done in larger bearing
counties directing growers to specific
handlers). It would also add flexibility
to the regulations to accommodate
production shifts in the future. Adding
the Internet as a credit-back activity
would allow handlers to take advantage
of a new communication medium and to
provide them with a new promotional
opportunity that can be used to offset a
portion of their assessment obligation.

Removing certain activities available for
credit-back is not expected to negatively
impact handlers, as numerous
promotional activities remain for them
to offset a portion of their assessment
obligation. The activities proposed to be
removed have received little use in the
past, and in some cases lend themselves
to potential abuses that result in
ineffective use of promotional funds.
The changes proposed are expected to
be equally beneficial to all handlers who
conduct their own promotional
activities and to the industry as a whole.

Several alternatives to the proposed
changes were considered. The first
alternative in all cases is to leave the
regulations as they currently exist.
However, this does not address the
changes in the industry, technology, or
promotional practices. Nor does it
address the administrative inefficiencies
and the potential program abuses that
have been identified. Alternatives to the
recommendations concerning removing
certain activities from the list of credit-
back activities included leaving the
activities in the regulations, with further
definition and clarification added.
However, it was determined that this
would lead to increased regulations and
guidelines, with no assurance of solving
the problems. In addition, most of the
activities being removed have been used
very infrequently by handlers. The
removal of credit for purchase of Board-
produced promotional materials was
replaced by an alternative system
whereby handlers are provided a free
allocation of such materials, with the
option of purchasing additional
materials at cost.

Regarding the changing of dates for
submitting documents to the Board,
different dates were considered.
However, it was determined that the
dates ultimately recommended would
allow the minimum amount of time
necessary for Board staff to review
documents, apply credit to handlers’
assessment accounts, and to complete
year-end accounting practices in a
timely manner. Alternatives to changing
the growing region definition included
using a different acreage number as a
threshold to defining a producing
county. However, the industry agreed
for purposes of the credit-back program,
1,000 acres was appropriate. Another
alternative considered removing the
restriction of outdoor advertising in
almond growing counties, but that does
not address the problem of handlers
advertising to growers.

It was determined that the proposed
changes are the best way to address the
situation at this time. These regulations
were designed to reflect the industry’s
practices, and these proposed revisions
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are intended to respond to an evolving
marketplace and changing promotional
practices. Changes have been and will
continue to be recommended based on
industry and program experiences.

This rule would not impose any
additional reporting or recordkeeping
requirements on either small or large
almond handlers. In accordance with
the Paperwork Reduction Act of 1995
(44 U.S.C. Chapter 35), the information
collection requirements that are
contained in this rule have been
previously approved by the Office of
Management and Budget (OMB) and
have been assigned OMB No. 0581—
0071. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. Finally, the Department
has not identified any relevant Federal
rules that duplicate, overlap or conflict
with this rule.

Additionally, the Board’s meeting was
widely publicized throughout the
almond industry and all interested
persons were invited to attend the
meetings and participate in Board
deliberations. Like all Board meetings,
the December 2, 1998, and March 5,
1999, meetings were public meetings
and all entities, both large and small,
were able to express their views on this
issue. The Board itself is composed of
10 members, of which 5 are producers
and 5 are handlers.

Also, the Board has a number of
appointed committees to review certain
issues and make recommendations to
the Board. The Board formed a task
force in July 1998 to review its credit-
back advertising program. The task force
met periodically during the following
months to review the program and
consider appropriate changes. The task
force presented its recommendations to
the Board’s Public Relations and
Advertising Committee on November
13, 1998, and that committee presented
its recommendations to the Board on
December 2, 1998. The March 5, 1999,
meeting was held to finalize the Board’s
recommendations. All of these meetings
were open to the public, and both large
and small entities were able to
participate and express their views.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

A 30-day comment period is provided
to allow interested parties to respond to
this proposal. Thirty days is deemed
appropriate because any changes

resulting from this proposed rule need
to be in place prior to the beginning of
the 1999-2000 crop year, which begins
on August 1, 1999, so handlers can be
given adequate notice to plan their
promotional activities accordingly. All
written comments received timely will
be considered before a final
determination is made on this matter.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 981 is proposed to
be amended as follows:

PART 981—ALMONDS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 981 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 981.441 is amended by
revising the second sentence in
paragraph (a), paragraphs (e)(3),
(e)(4)(ii), the first sentence in paragraph
(e)(6)(ii), and paragraph (e)(6)(iv) to read
as follows:

§981.441 Credit for market promotion
activities, including paid advertising.

(@) * * * Credit will be granted either
in the form of a payment from the
Board, or as an offset to the assessment
if activities are conducted and
documented to the satisfaction of the
Board at least 2 weeks prior to the
Board’s first and second assessment
billings, and at least 3 weeks prior to the
Board’s third and fourth assessment
billings in a crop year. * * *

* * * * *

(e) * K x

(3) No Credit-Back will be given for
advertising placed in publications that
target the farming or grower trade. No
Credit-Back shall be given for any
outdoor advertising in California
almond growing counties with more
than 1,000 bearing acres: Provided, That
outdoor advertising in these counties
which specifically directs consumers to
a handler-operated outlet offering direct
purchase of almonds will be eligible for
Credit-Back.

(4) * * *

(i) Other market promotion activities.
Credit-Back shall be granted for market
promotion other than paid advertising,
for the following activities:

(A) Marketing research (except pre-
testing and test-marketing of paid
advertising);

(B) Trade and consumer product
publicity: Provided, That no Credit-Back
shall be given for related fees charged by
an advertising or public relations
agency;

(C) Printing costs for promotional
material;

(D) Direct mail printing and
distribution;

(E) Retail in-store demonstrations;

(F) Point-of-sale materials (not
including packaging);

(G) Sales and marketing presentation
kits;

(H) Trade fairs and exhibits;

(1) 50/50 advertising with retailers;

(J) Couponing (printing, distribution,
and handling costs only); and

(K) Development and use of web-site
on the Internet for advertising and
public relations purposes; Provided,
That Credit-Back shall be limited to
$5,000 per year, and no credit shall be
given for costs for E-commerce (mail
ordering through the Internet), Extranet
(restricted web sites within the
Internet), or portions of a web-site that
target the farming or grower trade.

* * * * *

(6) * * %

(ii) Handlers may receive credit
against their assessment obligation up to
the advertising amount of the
assessment installment due: Provided,
That handlers submit the required
documentation for a qualified activity at
least 2 weeks prior to the mailing of the
Board’s first and second assessment
notices, and at least 3 weeks prior to the
mailing of the Board’s third and fourth
assessment notices in a crop year. * * *

(i) * * *

(iv) A statement of the Credit-Back
commitments outstanding as of the
close of a crop year must be submitted
in full to the Board within 15 days after
the close of that crop year. Final claims
pertaining to such commitments
outstanding must be submitted within
76 days after the close of that crop year.
All other final claims for which no
statement of Credit-Back commitments
outstanding has been filed must be
submitted by August 15 of that calendar
year.
* * * * *

Dated: June 4, 1999.
Robert C. Keeney,
Deputy Administrator, Fruit and Vegetable
Programs.
[FR Doc. 99-14690 Filed 6-9-99; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1230
[No. LS-99-03]
Pork Promotion, Research, and

Consumer Information Order—
Decrease in Importer Assessments

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: Pursuant to the Pork
Promotion, Research, and Consumer
Information Act (Act) of 1985 and the
Pork Promotion, Research, and
Consumer Information Order (Order)
issued thereunder, this proposed rule
would decrease by sixteen-hundredths
of a cent per pound the amount of the
assessment per pound due on imported
pork and pork products to reflect a
decrease in the 1998 five-market average
price for domestic barrows and gilts.
This proposed action would bring the
equivalent market value of the live
animals from which such imported pork
and pork products were derived in line
with the market values of domestic
porcine animals. These proposed
changes will facilitate the continued
collection of assessments on imported
porcine animals, pork, and pork
products.

DATES: Comments must be received by
July 12, 1999.

ADDRESSES: Send two copies of
comments to Ralph L. Tapp, Chief;
Marketing Programs Branch; Livestock
and Seed Program; Agricultural
Marketing Service (AMS), USDA; STOP
0251; 1400 Independence Avenue, SW.;
Washington, D.C. 20250-0251.
Comments will be available for public
inspection during regular business
hours at the above office in Room 2627
South Building; 14th and Independence
Avenue, SW.; Washington, D.C. 20250—-
0251.

FOR FURTHER INFORMATION CONTACT:
Ralph L. Tapp, Chief, Marketing
Programs Branch, 202/720-1115.
SUPPLEMENTARY INFORMATION:

Executive Orders 12866 and 12778 and
Regulatory Flexibility Act

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866 and
therefore has not been reviewed by the
Office of Management and Budget.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This proposal is not
intended to have a retroactive effect.

The Act states that the statute is
intended to occupy the field of
promotion and consumer education
involving pork and pork products and of
obtaining funds thereof from pork
producers and that the regulation of
such activity (other than a regulation or
requirement relating to a matter of
public health or the provision of State
or local funds for such activity) that is
in addition to or different from the Act
may not be imposed by a State.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
§1625 of the Act, a person subject to an
order may file a petition with the
Secretary stating that such order, a
provision of such order or an obligation
imposed in connection with such order
is not in accordance with the law; and
requesting a modification of the order or
an exemption from the order. Such
person is afforded the opportunity for a
hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in the
district in which a person resides or
does business has jurisdiction to review
the Secretary’s determination, if a
complaint is filed not later than 20 days
after the date such person receives
notice of such determination.

This action also was reviewed under
the Regulatory Flexibility Act (RFA) (5
United States Code (U.S.C.) 601 et seq.).
The effect of the Order upon small
entities initially was discussed in the
September 5, 1986, issue of the Federal
Register. (51 FR 31898). It was
determined at that time that the Order
would not have a significant effect upon
a substantial number of small entities.
Many of the estimated 1,000 importers
may be classified as small entities under
the Small Business Administration
definition (13 CFR 121.601).

This proposed rule would decrease
the amount of assessments on imported
pork and pork products subject to
assessment by sixteen-hundredths of a
cent per pound, or as expressed in cents
per kilogram, thirty-three-hundredths of
a cent per kilogram. This decrease is
consistent with the decrease in the
annual average price of domestic
barrows and gilts for calendar year 1998.
The average annual market price
decreased from $51.30 per
hundredweight in 1997 to $31.82 per
hundredweight in 1998, a decrease of
about 38 percent. Adjusting the
assessments on imported pork and pork
products would result in an estimated
decrease in assessments of $888,000
over a 12-month period. Assessments
collected for 1998 were $3,834,656.
Accordingly, the Administrator of AMS

has determined that this action would
not have a significant economic impact
on a substantial number of small
entities.

The Act (7 U.S.C. 4801-4819)
approved December 23, 1985,
authorized the establishment of a
national pork promotion, research, and
consumer information program. The
program was funded by an initial
assessment rate of 0.25 percent of the
market value of all porcine animals
marketed in the United States and an
equivalent amount of assessment on
imported porcine animals, pork, and
pork products. However, that rate was
increased to 0.35 percent in 1991 (56 FR
51635) and to 0.45 percent effective
September 3, 1995 (60 FR 29963). The
final Order establishing a pork
promotion, research, and consumer
information program was published in
the September 5, 1986, issue of the
Federal Register (51 FR 31898; as
corrected, at 51 FR 36383 and amended
at 53 FR 1909, 53 FR 30243, 56 FR 4,
56 FR 51635, 60 FR 29962, 60 FR 33681
and 60 FR 58501) and assessments
began on November 1, 1986.

The Order requires importers of
porcine animals to pay U.S. Customs
Service (USCS), upon importation, the
assessment of 0.45 percent of the
animal’s declared value and importers
of pork and pork products to pay USCS,
upon importation, the assessment of
0.45 percent of the market value of the
live porcine animals from which such
pork and pork products were produced.
This proposed rule would decrease the
assessments on all of the imported pork
and pork products subject to assessment
as published in the Federal Register as
a final rule August 28, 1998, and
effective on September 28, 1998; (63 FR
45935). Based on information reported
by USDA, AMS, Livestock and Grain
Market News (LGMN) Branch, this
decrease is consistent with the decrease
in the annual average price of domestic
barrows and gilts for calendar year 1998.
This decrease in assessments would
make the equivalent market value of the
live porcine animal from which the
imported pork and pork products were
derived reflect the recent decrease in the
market value of domestic porcine
animals, thereby promoting
comparability between importer and
domestic assessments. This proposed
rule would not change the current
assessment rate of 0.45 percent of the
market value.

The methodology for determining the
per pound amounts for imported pork
and pork products was described in the
Supplementary Information
accompanying the Order and published
in the September 5, 1986, Federal
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Register at 51 FR 31901. The weight of
imported pork and pork products is
converted to a carcass weight equivalent
by utilizing conversion factors which
are published in the Department’s
Statistical Bulletin No. 697 “Conversion
Factors and Weights and Measures.”
These conversion factors take into
account the removal of bone, weight lost
in cooking or other processing, and the
nonpork components of pork products.
Secondly, the carcass weight equivalent
is converted to a live animal equivalent
weight by dividing the carcass weight
equivalent by 70 percent, which is the
average dressing percentage of porcine
animals in the United States. Thirdly,
the equivalent value of the live porcine
animal is determined by multiplying the
live animal equivalent weight by an
annual average market price for barrows
and gilts based on information reported
by USDA, AMS, LGMN Branch. Finally,
the equivalent value is multiplied by the
applicable assessment rate of 0.45
percent due on imported pork and pork
products. The end result is expressed in
an amount per pound for each type of
pork or pork product. To determine the
amount per kilogram for pork and pork
products subject to assessment under
the Act and Order, the cent per pound
assessments are multiplied by a metric
conversion factor 2.2046 and carried to
the sixth decimal.

The formula in the preamble for the
Order at 51 FR 31901 contemplated that
it would be necessary to recalculate the
equivalent live animal value of
imported pork and pork products to
reflect changes in the annual average
price of domestic barrows and gilts to
maintain equity of assessments between
domestic porcine animals and imported
pork and pork products.

The average annual market price
decreased from $51.30 per
hundredweight in 1997 to $31.82 per
hundredweight in 1998, a decrease of
about 38 percent. This decrease would
result in a corresponding decrease in
assessments for all HTS numbers listed
in the table in §1230.110, 63 FR 45935;
August 28, 1998, of an amount equal to
sixteen-hundredths of a cent per pound,
or as expressed in cents per kilogram,
thirty-three hundredths of a cent per
kilogram. Based on the most recent
available Department of Commerce,
Bureau of Census, data on the volume
of imported pork and pork products
available for the period January 1, 1998,
through December 31, 1998, the
proposed decrease in assessment
amounts would result in an estimated
$888,000 decrease in assessments over a
12-month period.

This proposed rule provides for a 30-
day comment period. This comment

period is appropriate because the
proposed rule simply provides for an
adjustment in the per pound assessment
levels on imported pork and pork
products to reflect changes in live hog
prices which occurred from 1997 to
1998. These live hog prices form the
basis for the assessments. This
adjustment, if adopted, should be made
effective as soon as possible to promote
optimum equity.

List of Subjects in 7 CFR Part 1230

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreement, Meat
and meat products, Pork and pork
products.

For the reasons set forth in the
preamble, it is proposed that 7 CFR Part
1230 be amended as follows:

PART 1230—PORK PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION

1. The authority citation for 7 CFR
Part 1230 continues to read as follows:

Authority: 7 U.S.C. 4801-4819.

Subpart B—[Amended]

2.In §1230.110 paragraph (b) is
revised to read as follows:

§1230.110 Assessments on imported pork
and pork products.
* * * * *

(b) The following HTS categories of
imported pork and pork products are
subject to assessment at the rates
specified.

Assessment

Pork and pork products

porep CeIEtS/ cents/kg
0203.11.0000 .20 440920
0203.12.1010 .... .20 440920
0203.12.1020 .... .20 440920
0203.12.9010 .... .20 440920
0203.12.9020 .... .20 440920
0203.19.2010 .... .24 .529104
0203.19.2090 .24 .529104
0203.19.4010 .20 440920
0203.19.4090 .... .20 440920
0203.21.0000 .... .20 440920
0203.22.1000 .... .20 440920
0203.22.9000 .... .20 440920
0203.29.2000 .... .24 .529104
0203.29.4000 .... .20 440920
0206.30.0000 .... .20 440920
0206.41.0000 .... .20 440920
0206.49.0000 .... .20 440920
0210.11.0010 .... .20 440920
0210.11.0020 .... .20 440920
0210.12.0020 .... .20 440920
0210.12.0040 .... .20 440920
0210.19.0010 .... .24 .529104
0210.19.0090 .... .24 .529104
1601.00.2010 .... .28 .617288
1601.00.2090 .28 .617288

Assessment

Pork and pork products

porep celrtl)ts/ cents/kg
1602.41.2020 .31 .683426
1602.41.2040 .... .31 .683426
1602.41.9000 .... .20 440920
1602.42.2020 .... .31 .683426
1602.42.2040 .... .31 .683426
1602.42.4000 .20 440920
1602.49.2000 .................. .28 617288
1602.49.4000 .................. .24 .529104

Dated: June 4, 1999.
Barry L. Carpenter,

Deputy Administrator, Livestock and Seed
Program.

[FR Doc. 99-14689 Filed 6-9-99; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL ELECTION COMMISSION
[Notice 1999-8]

11 CFR Part 110
Candidate Debates

AGENCY: Federal Election Commission.

ACTION: Petition for rulemaking; notice
of availability.

SUMMARY: On May 25, 1999, the
Commission received a Petition for
Rulemaking from Mary Clare Wohlford,
William T. Wohlford and Martin T.
Mortimer urging the Commission to
amend its rules so that the objective
criteria for inclusion in Presidential and
Vice Presidential debates is established
by the Commission itself, and not left to
the discretion of debate staging
organizations. This petition is available
for inspection in the Commission’s
Public Records Office.

DATES: Statements in support of or in
opposition to the petitions must be filed
on or before July 12, 1999.

ADDRESSES: All comments should be
addressed to Rosemary C. Smith, Senior
Attorney, and must be submitted in
either written or electronic form.
Written comments should be sent to the
Federal Election Commission, 999 E
Street, NW., Washington, DC 20463.
Faxed comments should be sent to (202)
219-3923, with printed copy follow up.
Electronic mail comments should be
sent to debates@fec.gov, and should
include the full name, electronic mail
address and postal service address of
the commenter. Additional information
on electronic submission is provided
below.

FOR FURTHER INFORMATION CONTACT:
Rosemary C. Smith, Senior Attorney, or
Paul Sanford, Staff Attorney, 999 E
Street, NW., Washington, DC 20463,
(202) 694-1650 or (800) 424—-9530.
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SUPPLEMENTARY INFORMATION: On May
25, 1999, the Commission received a
Petition for Rulemaking from Mary
Clare Wohlford, William T. Wohlford
and Martin T. Mortimer regarding the
Commission’s candidate debate
regulations at 11 CFR 110.13. Paragraph
(c) of that section states, inter alia, that
“[flor all debates, staging organization(s)
must use pre-established objective
criteria to determine which candidates
may participate in a debate.” I1d. The
petitioners assert that the objective
criteria for inclusion in Presidential and
Vice Presidential debates should be
established by the Commission itself,
and not left to the discretion of debate
staging organizations. Therefore, the
petition urges the Commission to revise
this paragraph to set forth *“mandatory
criteria for participation in Presidential
and Vice Presidential Debates.” Petition
at 1.

Specifically, the petition recommends
that the debates be open to any
candidate that (1) has the mathematical
potential to win the election in that he
or she is on the ballot in enough states
to earn 270 Electoral College votes; and
(2) has proven his or her viability by
having spent at least $500,000 on the
campaign by the end of the month
preceding the date of the first scheduled
debate held on or after September 1 of
the election year. In addition, the
petition recommends that candidates
have equal access to debates held before
September 1 without regard to the above
requirements.

Copies of the petitions are available
for public inspection in the
Commission’s Public Records Office,
999 E Street, NW., Washington, DC
20463, Monday through Friday between
the hours of 9:00 a.m. and 5:00 p.m.
Copies of the petitions can also be
obtained at any time of the day and
week from the Commission’s home page
at www.fec.gov, or from the
Commission’s FlashFAX service. To
obtain copies of the petitions from
FlashFAX, dial (202) 501-3413 and
follow the FlashFAX service
instructions. Request document # 239 to
receive the petition.

All statements in support of or in
opposition to the petitions should be
addressed to Rosemary C. Smith, Senior
Attorney, and must be submitted in
either written or electronic form.
Written comments should be sent to the
Commission’s postal service address:
Federal Election Commission, 999 E
Street, NW., Washington, DC 20463.
Faxed comments should be sent to (202)
219-3923. Commenters submitting
faxed comments should also submit a
printed copy to the Commission’s postal
service address to ensure legibility.

Comments may also be sent by
electronic mail to debates@fec.gov.
Commenters sending comments by
electronic mail should include their full
name, electronic mail address and
postal service address within the text of
their comments. All comments,
regardless of form, must be submitted by
July 12, 1999.

Consideration of the merits of the
petition will be deferred until the close
of the comment period. If the
Commission decides that the petition
has merit, it may begin a rulemaking
proceeding. Any subsequent action
taken by the Commission will be
announced in the Federal Register.

Dated: June 4, 1999.
Scott E. Thomas,
Chairman, Federal Election Commission.
[FR Doc. 99-14714 Filed 6-9-99; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 24

[Docket No. 99-09]

RIN 1557-AB69

Community Development
Corporations, Community

Development Projects, and Other
Public Welfare Investments

AGENCY: Office of the Comptroller of the
Currency, Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) is proposing to
amend part 24, the regulation governing
national bank investments that are
designed primarily to promote the
public welfare. This proposal simplifies
the prior notice and self-certification
requirements that apply to national
banks’ public welfare investments;
expands the types of investments that a
national bank may self-certify by
removing geographic restrictions; and
permits eligible national banks with
assets of less than $250 million to self-
certify any public welfare investment.
The OCC is also seeking comment on
whether to modify the methods of
demonstrating community support or
participation currently prescribed by
part 24, and whether the OCC could
simplify or streamline the procedures
and standards contained in part 24. The
proposal encourages national banks to
make public welfare investments by
making it easier to comply with the
applicable procedures.

DATES: Comments must be received on
or before August 9, 1999.

ADDRESSES: Please direct comments to:
Docket No. 99—-09, Communications
Division, Third Floor, Office of the
Comptroller of the Currency, 250 E
Street, SW, Washington, DC, 20219.
Comments are available for inspection
and photocopying at that address. In
addition, comments may be sent by
facsimile transmission to FAX number
(202) 874-5274, or by electronic mail to
REGS.COMMENTS@OCC.TREAS.GOV.

FOR FURTHER INFORMATION CONTACT:
David Lewis, Community Development
Investments Manager, Community
Development Division, (202) 874—-4930;
Michael S. Bylsma, Director,
Community and Consumer Law
Division, (202) 874-5750; or Heidi M.
Thomas, Senior Attorney, Legislative
and Regulatory Activities Division,
(202) 874-5090.

SUPPLEMENTARY INFORMATION:
Background

The OCC is proposing to amend 12
CFR part 24, which contains the rules
relating to national banks’ investments
in community development
corporations (CDCs), community
development (CD) projects, and other
public welfare investments. Part 24
implements 12 U.S.C. 24(Eleventh),
which authorizes national banks to
make investments designed primarily to
promote the public welfare, including
the welfare of low- and moderate-
income communities and families,
subject to certain percentage of capital
limitations. (The investments
authorized pursuant to 12 U.S.C.
24(Eleventh) are collectively referred to
in this proposal as “‘public welfare
investments’’). The purpose of this
proposal is to make burden-reducing
changes that will make it easier for
national banks to use the public welfare
investment authority that the statute
and regulation provide.

The OCC originally adopted part 24 in
1993 and substantially revised the
regulation, pursuant to its Regulation
Review Program, in 1996. See 58 FR
68464 (Dec. 27, 1993) (final regulation);
61 FR 49654 (Sept. 23, 1996) (1996
amendments). The 1996 amendments
encouraged national banks to make
public welfare investments by
eliminating unnecessarily burdensome
provisions and streamlining the part 24
procedures. Among other things, the
1996 amendments: modified the test for
determining whether an investment
primarily promotes the public welfare;
streamlined the investment self-
certification and prior approval
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procedures; and expanded the list of
activities eligible for self-certification.
The OCC is committed to continually
reevaluating its rules to reduce
unnecessary regulatory burden and
simplify compliance, consistent with
the safe and sound operation of national
banks. This proposal addresses several
issues regarding national bank
compliance with part 24 that have
arisen since 1996. Specifically, the
proposal further simplifies the prior
notice and self-certification
requirements that apply to national
banks’ public welfare investments;
further expands the types of
investments a national bank may self-
certify by removing geographic
restrictions; and permits an eligible
community bank to self-certify any
public welfare investment. An eligible
community bank is an eligible bank 1
with assets of less than $250 million.

Description of the Proposal

Community Benefit Information
Requirement (8 24.3(c))

Current 8 24.6 lists certain public
welfare investments that an eligible
bank may make by submitting a self-
certification letter to the OCC within 10
working days after it makes the
investment. No prior notification or
approval is required. For all other
public welfare investments, a national
bank must submit an investment
proposal to the OCC for prior approval.
Unless otherwise notified in writing by
the OCC, the proposed investment is
deemed approved 30 calendar days from
the date on which the OCC receives the
bank’s investment proposal.

Regardless of which procedure
applies, § 24.3(c) currently requires a
national bank making a public welfare
investment to demonstrate the extent to
which the investment benefits
communities otherwise served by the
bank. (The requirement of § 24.3(c) is
referred to in this proposal as the
community benefit information
requirement.) Section 24.5 requires the
bank to provide a statement in its self-
certification letter or investment
proposal certifying that it has complied
with this requirement.

The OCC is proposing to remove the
community benefit information
requirement, because this requirement
is not mandated by statute and may

1 Part 24 defines an “eligible bank’ as a national
bank that is well capitalized, has a composite rating
of 1 or 2 under the Uniform Financial Institutions
Rating System (the CAMELS rating), has a
Community Reinvestment Act rating of
“Outstanding” or ““Satisfactory,” and is not subject
to a cease and desist order, consent order, formal
written agreement, or Prompt Corrective Action
directive. 12 CFR 24.2(e).

constrict national banks from making
otherwise qualifying and beneficial
public welfare investments. Moreover,
the OCC’s experience in implementing
12 CFR part 24 suggests that national
banks are seeking more public welfare
investment opportunities across broader
geographic markets than previously.
Enhanced interstate operations and the
increasing availability of Internet
banking and other forms of remote
banking limit the value of the
community benefit information
requirement for the OCC’s evaluation of
investment proposals.

Although, as a matter of law, a bank’s
authority to make public welfare
investments pursuant to 12 U.S.C.
24(Eleventh) and 12 CFR part 24 is
independent of its obligation to serve
the credit needs of its entire community
under the Community Reinvestment Act
(CRA), the OCC recognizes that banks
may want the OCC to consider a public
welfare investment for CRA purposes.
Retention of the community benefit
information requirement is not
necessary, however, to facilitate the
identification of a public welfare
investment that a bank believes should
be considered for CRA purposes.
Instead, the OCC proposes to amend
§24.5 to provide that a national bank
that wants the OCC to consider a
specific public welfare investment
during a CRA examination may include
a simple statement to that effect in its
public welfare investment proposal or
self-certification letter.2

Demonstration of Community Support
(824.3(d))

Under section 24.3(d), a national bank
may make investments pursuant to part
24 if it demonstrates that it has non-
bank community support for, or
participation in, the investment. Section
24.3(d) provides that a national bank
may demonstrate this support or
participation in a number of ways,
including:

(1) In the case of an investment in a
CD entity with a board of directors,
representation on the board of directors
by non-bank community representatives
with expertise relevant to the proposed
investment;

(2) Establishment of an advisory board
for the bank’s community development
activities that includes non-bank
community representatives with
expertise relevant to the proposed
investment;

2The OCC'’s approval of a public welfare
investment made pursuant to 12 CFR part 24 does
not affect how the investment is evaluated for CRA
purposes, and an investment approved under part
24 is not necessarily a qualified investment for
purposes of CRA.

(3) Formation of a formal business
relationship with a community-based
organization in connection with the
proposed investment;

(4) Contractual agreements with
community partners to provide services
in connection with the proposed
investment;

(5) Joint ventures with local small
businesses in the proposed investment;
and

(6) Financing for the proposed
investment from the public sector or
community development organizations.

Prior to the 1996 amendments, part 24
required the affected primary
beneficiaries and representatives of
local or State government to have
endorsed and demonstrated support for
the investment. In the case of a CDC, a
bank had to demonstrate support
through non-bank community
participation on the organization’s
board of directors. 12 CFR 24.4(a)(3)
(1993). The OCC modified the
community support/participation
requirement in the 1996 amendments to
provide banks and community groups
more flexibility in structuring
community partnerships under part 24.
The OCC added the nonexclusive list of
examples of community support or
participation to the final rule in
response to comments on the 1996
proposal.

The OCC has not changed §24.3(d) in
this proposal, but invites comment on
whether the approach adopted in the
1996 amendments is effective in
encouraging community involvement in
national banks’ public welfare
investments. For example, is the current
non-bank community support or
participation requirement appropriate?
Are there other ways of demonstrating
support or participations? In particular,
commenters addressing these issues are
invited to discuss whether:

(1) The current community
participation prong of the public welfare
test has been sufficient in obtaining
evidence of adequate community
support and involvement in national
banks’ community development
investments;

(2) General letters of support from
community groups or local officials,
without other evidence of community
support or participation, should be
considered sufficient to satisfy this
requirement;

(3) Stricter requirements for
community support or participation will
have the effect of discouraging public
welfare investments pursuant to part 24;
and

(4) Institutions should demonstrate
community support for, or participation
in, investments in national or regional
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community development investment
vehicles, and if so, what form this
demonstration should take.

Self-Certification of Public Welfare
Investments by an Eligible Community
Bank (§24.5(a))

An eligible national bank may make
public welfare investments listed in
§24.6 without prior OCC approval by
submitting a self-certification letter to
the OCC that satisfies the requirements
in the regulation. 12 CFR 24.5(a).
Investments eligible for self-certification
include certain investments relating to
low- and moderate-income housing,
small businesses located in low- and
moderate-income areas, employment or
job training for low- or moderate-income
individuals, or technical assistance
services for non-profit community
development organizations; investments
as a limited partner in certain low-
income housing tax credit projects;
investments in national banks with a
community development focus;
investments approved by the Federal
Reserve Board under 12 CFR 208.21;
and investments previously determined
by the OCC to be permissible under part
24. 12 CFR 24.6. Other investments
require application to, and approval by,
the OCC.

Because community banks operate
with more limited resources than larger
institutions, the tasks associated with
the prior approval process for public
welfare investments place a greater
burden on them. In addition, the OCC
recognizes that smaller community
banks may serve as the only source of
investments for some CDCs and CD
projects located in small towns or rural
areas and that the prior approval
process may inhibit community banks
from making these investments. The
proposal therefore amends § 24.5(a) to
permit eligible community banks
(national banks with less than $250
million in assets) to self-certify all
public welfare investments, not only
those investments listed in § 24.6. This
change will reduce the regulatory
burden and costs associated with the
part 24 prior approval process for
eligible community banks in particular
and may encourage more community
banks to make public welfare
investments in local CDCs and CD
projects that might not be able to attract
investments from other sources.

This change is consistent with 12
U.S.C. 24 (Eleventh), which does not
require a national bank to receive prior
OCC approval before making a public
welfare investment within the 5 percent
of capital aggregate limit. Moreover, the
change does not raise safety and
soundness concerns because the

application process is eliminated only
for investments by eligible community
banks. The eligibility standard in
§24.2(e) ensures that only well-
capitalized, well-run community banks
can take advantage of this streamlined
approach. In addition, these public
welfare investments are subject to
review during the examination process
pursuant to 8 24.7. Finally, as set forth
in §24.7, if the OCC finds that an
investment violates law or regulation, is
inconsistent with the safe and sound
operation of the bank, or poses a
significant risk to the deposit insurance
fund, it may require the bank to take
appropriate remedial action.

The Local Community Investment
Requirement for Self-Certification
(§24.6(b)(2))

Currently, part 24 does not permit a
national bank to self-certify an
investment if, among other things, more
than 25 percent of the investment is
used to fund projects that are located in
a State or metropolitan area other than
the States or metropolitan areas in
which the bank maintains its main
office or has branches. 12 CFR
24.6(b)(2). If any portion of a bank’s
investment funds projects outside of its
local areas, the bank must include in its
self-certification letter a statement that
no more than 25 percent of the
investment funds these projects. 12 CFR
24.5(a)(3)(vii).

The OCC proposes to remove this
local community investment
requirement in § 24.6(b) so that a
national bank can use the less
burdensome self-certification process to
make eligible public welfare
investments in any area. This change
removes a requirement that is not
necessary to implement the statute
because, as discussed in connection
with the removal of the community
benefit information requirement, 12
U.S.C. 24 (Eleventh) does not require
that a bank link its public welfare
investments to the communities it
serves. In addition, this change permits
national banks to use the self-
certification process for investments in
national community development
investment vehicles. Because these
vehicles often provide funds for projects
located throughout the United States, it
has not always been possible for a bank
to certify that not more than 25 percent
of the bank’s investment will support
projects in States or metropolitan areas
other than those in which the bank’s
main office or branches are located.
Thus, this change should expand the
opportunities for banks to fund
worthwhile public welfare projects.

As with the proposal to remove the
community benefit information
requirement, the OCC recognizes that, in
some cases, the local community
investment requirement for self-
certification has served as a way for
banks to identify investments that they
believe may be eligible for CRA credit.
For the same reasons as discussed in
connection with that change, a bank that
wants the investment to be considered
for CRA purposes may include a
statement to that effect in its self-
certification letter. This information will
be provided to supervisory staff in
connection with the bank’s CRA
examination. The OCC notes that this
change affects only the eligibility of the
investment for self-certification. It does
not modify either the part 24 standards
for permissible public welfare
investments or the CRA standards set
forth in 12 CFR Part 25.

Comments

The OCC requests comment on all
aspects of this proposal, including the
extent to which these proposed changes
will encourage national banks to make
public welfare investments.
Commenters are also invited to suggest
other revisions that would simplify the
standards or streamline the procedures
currently contained in part 24.

In addition, the OCC seeks comment
on the impact of this proposal on
community banks. As discussed in
connection with certain of the proposed
changes, the OCC recognizes that
community banks operate with more
limited resources than larger
institutions and may present a different
risk profile. Thus, the OCC specifically
requests comment on the impact of the
proposal on community banks’ current
resources and available personnel with
the requisite expertise, and whether the
goals of the proposal could be achieved,
for community banks, through an
alternative approach.

Finally, the OCC solicits comment on
whether the proposal is written clearly
and is easy to understand. On June 1,
1998, the President issued a
Memorandum directing each agency in
the Executive branch to write its rules
in plain language. This directive applies
to all new proposed and final
rulemaking documents issued on or
after January 1, 1999. The OCC invites
comment on how to make this proposal
clearer. For example, you may wish to
discuss:

(1) Whether we have organized the
material to suit your needs;

(2) Whether the requirements of the
rule are clear; or



Federal Register/Vol. 64, No. 111/ Thursday, June 10, 1999/Proposed Rules

31163

(3) Whether there is something else
we could do to make the rule easier to
understand.

Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the
Comptroller of the Currency certifies
that this proposal would not have a
significant economic impact on a
substantial number of small entities in
accord with the spirit and purposes of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). Accordingly, a regulatory
flexibility analysis is not required. The
proposal would reduce regulatory
burden on national banks by simplifying
the prior approval process and
simplifying and expanding the self-
certification process for part 24
investments. The economic impact of
this proposal on national banks,
regardless of size, is expected to be
minimal.

Paperwork Reduction Act

For purposes of compliance with the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501 et seq., the OCC invites
comment on:

(1) Whether the proposed collections
of information contained in this notice
of proposed rulemaking are necessary
for the proper performance of the OCC’s
functions, including whether the
information has practical utility;

(2) The accuracy of the OCC’s
estimate of the burden of the proposed
information collection;

(3) Ways to enhance the quality,
utility, and clarity of the information to
be collected,;

(4) Ways to minimize the burden of
the information collection on
respondents, including the use of
automated collection techniques or
other forms of information technology;
and

(5) Estimates of capital or start-up
costs and costs of operation,
maintenance, and purchase of services
to provide information.

Recordkeepers are not required to
respond to this collection of information
unless it displays a currently valid OMB
control number.

The collection of information
requirements contained in this notice of
proposed rulemaking have been
submitted to the Office of Management
and Budget for review in accordance
with the Paperwork Reduction Act of
1995 (44 U.S.C. 3507(d)). Comments on
the collections of information should be
sent to the Office of Management and
Budget, Paperwork Reduction Project
1557-0194, Washington, D.C. 20503,
with copies to Office of the Comptroller
of the Currency, Communications

Division, 250 E Street, SW, Attention:
Paperwork Reduction Project 1557—
0194, Washington, D.C. 20219.

The proposal is expected to reduce
annual paperwork burden for
recordkeepers because it eliminates
certain application and self-certification
requirements. The collection of
information requirements in this
proposal are found in 12 CFR 24.5. This
information is required for the public
welfare investment self-certification and
prior approval procedures. The likely
respondents are national banks.

Estimated average annual burden
hours per recordkeeper: 1.9. Start-up
costs: None.

Executive Order 12866 Determination

The Comptroller of the Currency has
determined that this proposal does not
constitute a “‘significant regulatory
action” for the purposes of Executive
Order 12866.

Unfunded Mandates Reform Act of
1995 Determinations

Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104-4 (Unfunded Mandates Act)
requires that an agency prepare a
budgetary impact statement before
promulgating a rule that includes a
Federal mandate that may result in
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, Section 205 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
As discussed in the preamble, this
proposed rule is limited to the prior
notice and self-certification process for
part 24 investments. The OCC therefore
has determined that the proposal will
not result in expenditures by State,
local, or tribal governments or by the
private sector of $100 million or more.
Accordingly, the OCC has not prepared
a budgetary impact statement or
specifically addressed the regulatory
alternatives considered.

List of Subjects in 12 CFR Part 24

Community development, Credit,
Investments, National banks, Reporting
and recordkeeping requirements.

Authority and Issuance

For the reasons set forth in the
preamble, the OCC proposes to amend
part 24 of chapter | of title 12 of the
Code of Federal Regulations to read as
follows:

PART 24—COMMUNITY
DEVELOPMENT CORPORATIONS,
COMMUNITY DEVELOPMENT
PROJECTS, AND OTHER PUBLIC
WELFARE INVESTMENTS

1. The authority citation for part 24
continues to read as follows:

Authority: 12 U.S.C. 24 (Eleventh), 93a,
481 and 1818.

2.In §24.2, paragraphs (f), (g), (h) and
(i) are redesignated as paragraphs (g),
(h), (i) and (j), and a new paragraph (f)
is added to read as follows:

§24.2 Definitions.

* * * * *

(f) Eligible community bank means an
eligible bank that, as of December 31 of
either of the prior two calendar years
had total assets of less than $250

million.
* * * * *
§24.3 [Amended]

3. In §24.3, paragraph (c) is removed,
and paragraph (d) is redesignated as
paragraph (c).

4. In §24.5, paragraph (a)(1) and
paragraph (a)(3)(iii) are revised,
paragraph (a)(3)(v) is amended by
adding the word *‘and”’ at the end of the
paragraph, paragraph (a)(3)(vi) is
amended by removing the term *‘; and”
and adding a period in its place at the
end of the sentence, paragraph (a)(3)(vii)
is removed, paragraph (a)(4) is
redesignated as paragraph (a)(5), a new
paragraph (a)(4) is added, paragraph (b)
is amended by redesignating paragraph
(b)(3) through (b)(6) as paragraphs (b)(4)
through (b)(7), and a new paragraph
(b)(3) is added to read as follows:

§24.5 Public welfare investment self-
certification and prior approval procedures.

(a) * * *

(1) Subject to §24.4(a), an eligible
bank may make an investment described
in §24.6(a) and an eligible community
bank may make any investment that
satisfies the requirements of § 24.3
without prior notification to, or
approval by, the OCC if the bank follows
the self-certification procedures in this
section.

* * * * *

(3) * X *

(iii) The type of investment (equity or
debt), the investment activity listed in
§24.3(a) or §24.6(a), as applicable, that
the investment supports, and a brief
description of the particular investment;
* * * * *

(4) If the bank wants the OCC to
consider the investment during an
examination under the CRA (12 U.S.C.
2901 et seq.) and to determine whether
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it meets the criteria for a qualified
investment set forth in 12 CFR part 25,
the bank may include a brief statement
to that effect in its letter of self-
certification.
* * * * *

b * X *

(3) If the bank wants the OCC to
consider the investment during an
examination under the CRA and to
determine whether it meets the criteria
for a qualified investment set forth in 12
CFR part 25, the bank may include a
brief statement to that effect in its

investment proposal.
* * * * *

§24.6 [Amended]

5. In §24.6, paragraph (b)(1) is
amended by adding an “‘or” at the end,
paragraph (b)(2) is removed, and
paragraph (b)(3) is redesignated as
paragraph (b)(2).

Dated: May 27, 1999.

John D. Hawke, Jr.,

Comptroller of the Currency.

[FR Doc. 99-14754 Filed 6-9-99; 8:45 am]
BILLING CODE 4810-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 884
[Docket No. 99N-1309]
Obstetrical and Gynecological

Devices; Proposed Classification of
Female Condoms

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
classify the preamendments female
condom intended for contraceptive and
prophylactic purposes. Under this
proposal, the preamendments female
condom would be classified into class
Il (premarket approval). The agency is
publishing in this document the March
7, 1989, recommendations of FDA’s
Obstetrics-Gynecology Devices Panel
(the Panel) regarding the classification
of this device. After considering public
comments on this classification
proposal, FDA will publish a final rule
classifying this device. This action is
being taken to establish regulatory
controls that will provide reasonable
assurance of the safety and effectiveness
of this device.

DATES: Written comments by Septmeber
8, 1999. See section IV of this document

for the proposed effective date of a final
rule based on this document.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
written requests for single copies on a
3.5" diskette of the draft guidance
entitled ““Premarket Testing Guidelines
for Female Barrier Contraceptive
Devices Also Intended to Prevent
Sexually Transmitted Diseases, April 4,
1990 to the Division of Small
Manufacturers Assistance (DSMA)
(HFZ-220), Center for Devices and
Radiological Health (CDRH), Food and
Drug Administration, 1350 Piccard Dr.,
Rockville, MD 20850. Send two self-
addressed adhesive labels to assist that
office in processing your request, or fax
your request to 401-443-8818. In order
to receive this draft guidance via your
fax machine, call the CDRH Facts-On-
Demand (FOD) System at 800-899-0381
or 301-827-0111 from a touch-tone-
telephone. At the first voice prompt
press 1 to access DSMA Facts, at second
voice prompt press 2, and then enter the
document number (384) followed by the
pound sign (#). Follow the remaining
voice prompts to complete your request.
FOR FURTHER INFORMATION CONTACT:
Colin M. Pollard, Center for Devices and
Radiological Health (HFZ-470), Food
and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-1180.

SUPPLEMENTARY INFORMATION:

I. Background

A. Classification of Medical Devices

The Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 301 et seq.), as
amended by the Medical Device
Amendments of 1976 (the 1976
amendments) (Pub. L. 94-295), the Safe
Medical Devices Act of 1990 (the
SMDA) (Pub. L. 101-629), and the Food
and Drug Administration Modernization
Act of 1997 (the FDAMA) (Pub. L. 105—
115), established a comprehensive
system for the regulation of medical
devices intended for human use.
Section 513 of the act (21 U.S.C. 360c)
established three categories (classes) of
devices, depending on the regulatory
controls needed to provide reasonable
assurance of their safety and
effectiveness. The three categories of
devices are class | (general controls),
class Il (special controls), and class Il
(premarket approval).

Under section 513 of the act, devices
that were in commercial distribution
before May 28, 1976 (the date of
enactment of the 1976 amendments),
generally referred to as preamendments

devices, are classified after FDA has: (1)
Received a recommendation from a
device classification panel (an FDA
advisory committee); (2) published the
panel’s recommendations for comment,
along with a proposed regulation
classifying the device; and (3) published
a final regulation classifying the device.
FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution prior to May 28, 1976,
generally referred to as postamendments
devices, are classified automatically by
statute (section 513(f) of the act) into
class 11l without any FDA rulemaking
process. Those devices remain in class
Il and require premarket approval,
unless and until: (1) The device is
reclassified into class | or II; (2) FDA
issues an order classifying the device
into class | or 1l in accordance with new
section 513(f)(2) of the act, as amended
by the FDAMA; or (3) FDA issues an
order finding the device to be
substantially equivalent, in accordance
with section 513(i) of the act, to a
predicate device that does not require
premarket approval. The agency
determines whether new devices are
substantially equivalent to previously
offered devices by means of premarket
notification procedures in section 510(k)
of the act (21 U.S.C. 360(k)) and part 807
(21 CFR part 807) of the regulations.

A preamendments device that has
been classified into class I1l may be
marketed, by means of premarket
notification procedures, without
submission of a premarket approval
application (PMA) until FDA issues a
final rule under section 515(b) of the act
(21 U.S.C. 360e(b)) requiring premarket
approval.

Consistent with the act and
regulations, FDA consulted with the
Obstetrical and Gynecological Device
Classification Panel regarding the
classification of this device. This panel
was subsequently terminated,
rechartered, and renamed the
Obstetrics-Gynecology Devices Panel
(the Panel).

B. Regulatory History of Female
Condoms

In the Federal Register of April 3,
1979 (44 FR 19894), FDA published a
proposed rule classifying all known
obstetrical and gynecological
preamendments devices, including
condoms. The proposed rule described
the methods used by the agency to
identify such preamendments devices,
e.g., FDA’s 1972 survey of device
manufacturers, FDA'’s searches of
published literature, and the activities
of the Panel. Subsequently, in the
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Federal Register of February 26, 1980
(45 FR 12710), FDA published a final
rule classifying certain obstetrical and
gynecological preamendments devices,
including classifying the condom into
class 11 (8884.5300 (21 CFR 884.5300)).
The condom encompasses
preamendments barrier-type sheaths
that cover the entire shaft of the penis
for purposes of contraception
(preventing pregnancy), prophylaxis
(preventing transmission of sexually
transmitted diseases (STD’s)), or semen
collection (diagnostic testing).
Preamendments devices
characteristically falling within this
classification are generally referred to as
condoms.

Following classification of the
condom into class Il, FDA received two
510(k) notifications for ““female
condoms” intended to be inserted into
the vagina and held in place to line the
vaginal walls for purposes of
contraception and prophylaxis. These
510(k) notifications claimed substantial
equivalency to the condom identified in
§884.5300. Initially, in late 1987, in
response to a 510(k) notification
submitted by the Energy Basin Clinic to
market a “‘barrier female condom,” FDA
concurred that this condom, later called
the Bikini Condom, was substantially
equivalent to the class Il condom (Ref.
1). Subsequently, in 1989, the agency
received a 510(k) notification from the
Wisconsin Pharmacal Co. for the WPC—
333 female use condom-like device
(WPC-333 device), later called the
Femshield/Reality (Intra-) Vaginal
Pouch and Reality Female Condom.
This 510(k) submission brought new
information to the agency’s attention
concerning the existence of a
preamendments female use condom-like
device.

The Wisconsin Pharmacal Co.
claimed in its 510(k) notification that its
WPC-333 device was substantially
equivalent to the condom identified in
§884.5300 as well as to another
preamendments device known as the
Gee Bee Ring. Documentation in the
510(k) notification indicated that the
Gee Bee Ring was a double-ringed
pouch-type preamendments device
intended for insertion into the vagina to
line the walls of the vagina for
contraceptive (pregnancy prevention)
and prophylactic (prevention of STD’s
transmission) purposes (Ref. 2).

Upon receiving this information, FDA
verified the existence, commercial
distribution, and uses of the Gee Bee
Ring, as best it could, through an
affidavit and review of a May 1934
booklet printed contemporaneously
with the distribution of the product
(Refs. 2 and 3). The booklet entitled A

New Method for the Profession, states on
page 12, “[T]he technique with this
method (the modified Gee Bee
technique) has a factor of safety equal
to, if not better than, the diaphragm. It
overcomes all the objections to the
rubber condom * * *.” These
statements are taken by the agency to
mean that the device was indicated as
a contraceptive product (by reference to
the diaphragm), and as a prophylactic
product (by reference to the condom,
which at that time (1934) was solely
indicated as a prophylactic, i.e., for
preventing the transmission of sexually
related diseases). Subsequently, the
agency presented this Gee Bee Ring
information to the Panel as new
information about a preamendments
device not previously known to the
agency.

During an open meeting held on
March 7, 1989, (Ref. 14) the Panel
reviewed all available information
concerning the classification of a
barrier-type pouch device that is
inserted into the vagina prior to coitus
and lines the vaginal wall and external
cervix. Such available information
indicated that the preamendments
device, known as the Gee Bee Ring, was
distributed, beginning in the 1930’s and
for some years thereafter, as a female
condom, i.e., as a “‘modified condom
placed in the hands of the female * * *
for proper insertion and use.” (See Ref.
2.) The Panel determined that this
particular device represented a generic
type of preamendments device that the
Panel identified as the vaginal pouch,
rather than the condom, noting that the
classification regulation for the condom
device (8§ 884.5300) identifies the
condom as “‘a sheath which completely
covers the penis with a closely fitting
membrane” (emphasis added). The
regulation also states that the condom is
used ‘““for contraceptive and for
prophylactic purposes (preventing
transmission of sexually transmitted
disease)”” and *‘to collect semen to aid
in the diagnosis of infertility.”” Because
an intravaginal pouch loosely lines the
interior of the vagina, rather than
closely fitting the penis, and because
there is no data to establish the safe and
effective use of the intravaginal pouch,
the Panel recommended that FDA not
include the intravaginal pouch in the
condom classification (§ 884.5300), but
classify this generic type of device as a
device that is distinct from condoms.

Subsequently, in April 1989, in
response to the Wisconsin Pharmacal
Co. 510(k), FDA advised the firm that its
WPC-333 device is not substantially
equivalent to either the condom
identified in §884.5300 or the Gee Bee
Ring, due to design differences. As a

result, in accordance with section 513(f)
of the act, the device was automatically
classified into class Il (Ref. 4). In April
1989, FDA also advised the Energy
Basin Clinic that the agency’s response
to the firm’s 510(k) was incorrect, in
that the firm’s ““barrier female condom”
is not substantially equivalent to the
condom as defined in 8884.5300 and
that commercial marketing would
misbrand the device under section
502(f) and (o) of the act (21 U.S.C. 352(f)
and (0)) (Ref. 5).

During an August 25, 1989, open
Panel meeting, FDA, the Panel, other
Federal health agency experts, and
interested parties discussed premarket
testing requirements for female barrier
contraceptives that also claim
prevention of STD’s transmission.
Currently, postamendments female
condoms are classified automatically by
statute (section 513(f) of the act) into
class Ill and in the Federal Register of
June 7, 1990 (55 FR 23299), FDA has
made available draft guidance
describing the studies needed to support
a PMA application for female condoms
that also claim to prevent STD’s (Ref. 6).
This draft guidance describes the
preclinical, clinical feasibility, and
clinical safety and effectiveness studies
needed to expedite the study and
evaluation of PMA’s for female condom
devices that also claim prevention of
STD’s transmission. See the
ADDRESSES section of this document
for the guidance’s availability.

On August 29, 1990, FDA responded
to another 510(k) notification for a
“female condom’ which was submitted
by MD Personal Products, Inc.
(hereinafter referred to as MD Products).
In response to the 510(k), FDA advised
MD Products that its pouch-type device
intended to line the vagina is not
substantially equivalent to either the
condom identified in §884.5300 or the
Gee Bee Ring, due to differences in
technological characteristics and design
(Ref. 7).

On May 29, 1993, FDA approved the
PMA for the Wisconsin Pharmacal Co.
“Reality’” Female Condom (Ref. 8).

1. Recommendations of the Panel

During a public meeting held on
March 7, 1989, the Panel made the
following recommendations with
respect to the classification of the
intravaginal pouch:

A. Identification

The Panel recommended that the
device be identified as follows: An
intravaginal pouch is a sheath-like
device that lines the vaginal wall and is
inserted into the vagina prior to the
initiation of coitus. It is indicated for
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contraceptive and prophylactic
(preventing the transmission of STD’s)
purposes.

The Panel cautioned against the use of
the term condom in the generic type of
device because a condom is defined as
**a sheath which completely covers the
penis with a closely fitting membrane,”
and use of the term to identify this
generic type of device may be
misunderstood by some persons to
suggest that products in this group have
the same performance characteristics as
traditional full-sheath male condoms.

B. Recommended Classification of the
Panel

The Panel recommended that the
intravaginal pouch be classified into
class Il (premarket approval). The Panel
unanimously recommended assigning a
high priority to premarket approval
because of the absence of testing and
clinical medical data regarding the
safety and effectiveness of the device
and because device failure could result
in release of semen into the vagina
leading to unwanted pregnancies and
transmission of disease, such as
acquired immune deficiency syndrome
(AIDS) caused by the human
immunodeficiency virus (HIV) from
HIV-infected semen. For women for
whom pregnancy is contraindicated due
to medical conditions such as heart
disease or diabetes mellitus, the risk of
an unwanted pregnancy can be severe,
even life threatening.

C. Summary of Reasons for
Recommendation

After reviewing the information
provided by FDA, and after
consideration of the open discussions
during the Panel meeting and the Panel
members’ personal knowledge of and
clinical experience with the device
system, the Panel gave the following
reasons in support of its
recommendation to classify the
intravaginal pouch into class IlI.

The Panel recommended that the
intravaginal pouch be classified into
class Il because no published laboratory
or clinical study data could be found
that demonstrate the safety and
effectiveness of the device. Reference to
this type of device in past literature is
limited (Ref. 2). More recent literature
affirms the preliminary nature of certain
studies; the need for in vitro and in vivo
preclinical studies, including
permeability studies of the device
materials with respect to bacterial and
viral STD-causing organisms; and the
need for microbiological and clinical
data that demonstrate the safety and
contraceptive and prophylactic efficacy
of this generic type of device (Ref. 9).

The Panel believed that the
intravaginal pouch should be classified
into class Ill because general controls
and special controls would not provide
reasonable assurance of the safety and
effectiveness of the device, and the
device is purported or represented to be
for a use in supporting or sustaining
human life or for a use which is of
substantial importance in preventing
impairment of human health, or
presents a potential unreasonable risk of
illness or injury. Although the safety of
some device characteristics, such as the
biocompatibility of device substances
contacting the body, could be controlled
through materials tests and
specifications, the Panel believes there
is insufficient evidence that a
performance standard could be
established to provide reasonable
assurance of the safe and effective
performance of the device. For example,
no valid scientific evidence
demonstrates whether, how often, or to
what degree, the intravaginal pouch
dislodges or becomes displaced during
intercourse.

D. Summary of Data on Which the
Recommendation is Based

The Panel based its recommendation
on information provided by FDA, data
and information contained in references
2 and 9, and on the Panel members’
personal knowledge of, and experience
with, contraceptive methods of birth
control, including barrier-type
contraceptives. Additionally, the Panel
found no data in the literature or in
studies discussed before the Panel to
support the safety and effectiveness of
the devices.

The Panel noted that failure of
intravaginal pouches because of
breakage, leakage, dislodgement, or
displacement that leads to the release of
semen, could result not only in
undesired pregnancies, but also in the
transmission of STD’s, such as AIDS.
Therefore, the Panel recommended that
the labeling of these devices contain use
effectiveness information, particularly,
pregnancy rate information, and
adequate indications and directions for
use. The Panel believed that the device
must be subject to premarket approval
to assure that manufacturers
demonstrate the satisfactory
performance of the device for its
intended use or uses, thereby providing
reasonable assurance of its safety and
effectiveness.

E. Risks to Health

The Panel identified the following
risks to health associated with use of the
device:

1. Pregnancy

Leakage, breakage, dislodgement, or
displacement of the device during
sexual intercourse could result in the
occurrence of an undesired pregnancy.

2. Disease Transmission

If the device fails due to leakage,
breakage, dislodgement, or
displacement, contact with infected
semen or vaginal secretions or mucosa
could result in the transmission of
STD’s, including HIV (causing AIDS).

3. Adverse Tissue Reaction

Unless the biocompatibility of
materials and substances comprising the
device are tested, local tissue irritation,
and sensitization or systemic toxicity
could occur when the vaginal pouch
contacts the vaginal wall and cervical
mucosa, and the penis.

4. Ulceration and Other Physical
Trauma

I11. Proposed Classification

On its own initiative, FDA is
proposing to change the name of the
generic type of device identified by the
Panel from ““intravaginal pouch” to
“female condom.” FDA agrees with the
Panel’s finding that the female condom
represents a type of preamendments
device that has different technological
characteristics than the preamendments
condom identified in § 884.5300 and
concurs with the Panel’s
recommendation that the female
condom not be considered a type of
device that falls within the classification
category of condom (8§ 884.5300).

FDA believes that the proposed name,
“female condom,” better connotes the
intended female use and purposes of the
device than does the term, “intravaginal
pouch,” i.e., female usage of the pouch-
like device to line the vaginal walls for
purposes of preventing pregnancy and
STD’s transmission. Adequate labeling
for female condoms, including adequate
directions for use, and actual usage by
female users will make clear to sexual
partners the differences between female
condoms and male condoms.

FDA disagrees with the Panel’s
concern that the use of the term
*‘condom’’ to describe or make reference
to the female condom may imply that
the female condom will have the same
contraceptive and prophylactic
effectiveness as a condom, as defined in
§884.5300, in preventing undesired
pregnancy and protecting against STD’s,
including AIDS. The agency believes
any such misconception can be
dispelled by requiring that the labeling
of the female condom device clearly and
adequately state the contraceptive
failure rates pertinent to any claims
made for preventing undesired
pregnancy and adequately describe
clinical effectiveness data, including
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pertinent information on the
impermeability of the device to sexually
transmitted viral or bacterial disease,
associated with any prophylactic claims
for protection against STD’s, including
AIDS.

FDA notes that differences in
technological characteristics and design
among devices within the same generic
type of device may raise new questions
of safety and effectiveness that prevent
the devices from being substantially
equivalent to one another. Such was the
case for the 510(k) notifications for
certain postamendments female
condoms claiming substantial
equivalence to the preamendments
female condom, the Gee Bee Ring. In the
preamble of the final rule setting forth
classification procedures (43 FR 32988
at 32989, July 28, 1978), FDA noted that
“The term ‘generic type of device’
describes FDA'’s grouping, for reasons of
administrative convenience, of devices
that are to be regulated in the same way
because they present similar safety and
effectiveness concerns. A generic type of
device will include devices that may or
may not be ‘within a type’ and
‘substantially equivalent’ to each other.”
(Emphasis added.)

FDA believes the female condom
should be classified into class Il
because general controls and special
controls would not provide reasonable
assurance of the safety and effectiveness
of the device and the device is
purported or represented to be for a use
in supporting or sustaining human life
or for a use which is of substantial
importance in preventing impairment of
human health, or presents a potential
unreasonable risk of illness or injury.
FDA believes that the calling for PMA’s
for this device should be a high priority.

FDA agrees with the Panel’s
conclusions and recommendations
regarding the unproven contraceptive
effectiveness of the preamendments
female condom and its indeterminate
efficacy in protecting against the
transmission of STD’s. The agency has
neither received nor found in the
literature valid scientific evidence from
laboratory tests, preclinical studies, or
clinical investigations that does the
following: (1) Demonstrates the
biocompatibility of materials used in the
preamendments female condom; (2)
measures performance characteristics,
such as displacement, dislodgement,
bursting, and tearing; (3) assesses the
contraceptive safety and effectiveness of
the preamendments device in
preventing pregnancy, in terms of
reported failure or pregnancy rates
based upon usage (Refs. 2, 9, and 10);
or (4) demonstrates the prophylactic
efficacy of the preamendments device in

protecting against the transmission of
STD’s, including HIV (Refs. 10 through
13). The agency believes that the present
voluntary industry standard and the
agency’s methodology for testing
conventional condoms for pinhole leaks
are not suitable for testing the female
condom for leaks without significant
modification and validation.

FDA notes that the labeling of certain
marketed barrier contraceptive devices,
such as the contraceptive diaphragm
and accessories (21 CFR 884.5350), and
the cervical cap (21 CFR 884.5250),
identify pregnancy rates associated with
the use of the devices. The expected
failure or pregnancy rates for use of the
conventional full-sheath condom are
widely published. Such information is
not available for the preamendments
female condom device. Consequently,
the agency agrees with the Panel that
pregnancy rate information, derived
from valid clinical study data, should be
included in female condom labeling.
Otherwise, the labels would fail to
disclose a material fact regarding the
consequences which may result from
using the female condom.

IV. Effective Date

FDA proposes that any final rule that
may issue based on this proposal
become effective 30 days after its date
of publication in the Federal Register.

V. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

V1. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612) (as amended by
subtitle D of the Small Business
Regulatory Fairness Act of 1996 (Pub. L.
104-121), and the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4)).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this proposed rule
is consistent with the regulatory
philosophy and principles identified in
the Executive Order. In addition, the
proposed rule is not a significant

regulatory action as defined by the
Executive Order and so it is not subject
to review under the Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. FDA believes that there is likely
no interest at this time in marketing the
device to be classified by this rule. FDA
is taking this action because it has
determined that premarket approval is
necessary to provide reasonable
assurance of the safety and effectiveness
of the device, if there is any interest in
marketing one in the future. Without
this rule (and a subsequent requirement
for PMA’s), a person could market a
device by claiming substantial
equivalence to the Gee Bee Ring. All
premarket submissions for ‘‘female
condom” type devices that FDA has
received to date have been for devices
that have been found to be not
substantially equivalent to the Gee Bee
Ring and, therefore, those devices are
not preamendments devices and are not
to be classified by this rule. If a final
rule is issued classifying these devices
in class Ill, FDA would be required to
undertake subsequent notice and
comment rulemaking to establish an
effective date by which PMA’s would be
required for this device. Under section
501(f)(2)(B) of the act (21 U.S.C.
351(f)(2)(B)), a rule requiring PMA’s for
this device could not take effect any
sooner than 30 months after the
effective date of a final rule classifying
the device or 90 days after publication
of the final rule requiring the PMA'’s,
whichever is later.

The agency therefore certifies that this
proposed rule, if issued, will not have
a significant economic impact on a
substantial number of small entities. In
addition, this proposed rule will not
impose costs of $100 million or more on
either the private sector or State, local,
and tribal governments in the aggregate,
and therefore a summary statement or
analysis under section 202(a) of the
Unfunded Mandates Reform Act of 1995
is not required.

VII. Paperwork Reduction Act of 1995

FDA tentatively concludes that this
proposed rule requires no collections of
information. Therefore, clearance by the
Office of Management and Budget under
the Paperwork Reduction Act of 1995 is
not required.

VIII. Submission of Comments

Interested persons may, on or before
September 8, 1999, submit to the
Dockets Management Branch (address
above) written comments regarding this
proposal. Two copies of any comments
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are to be submitted except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

IX. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.
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List of Subjects in 21 CFR Part 884

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 884 be amended as follows:

PART 884—OBSTETRICAL AND
GYNECOLOGICAL DEVICES

1. The authority citation for 21 CFR
part 884 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

2. Section 884.5330 is added to
subpart F to read as follows:

§884.5330 Female condom.

(a) Identification. A female condom is
a sheath-like device that lines the
vaginal wall and is inserted into the
vagina prior to the initiation of coitus.
It is indicated for contraceptive and
prophylactic (preventing the
transmission of sexually transmitted
diseases) purposes.

(b) Classification. Class Il (premarket
approval).

(c) Date premarket approval
application (PMA) or notice of
completion of a product development
protocol (PDP) is required. No effective
date has been established of the
requirement for premarket approval for
the devices described in paragraph (b) of
this section. See §884.3 for effective
dates of requirement for premarket
approval.

Dated: May 28, 1999.
Linda S. Kahan,

Deputy Director for Regulations Policy, Center
for Devices and Radiological Health.

[FR Doc. 99-14653 Filed 6—-9-99; 8:45 am]
BILLING CODE 4160-01-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MI72-01-7280; FRL-6357-2]

Approval and Promulgation of State
Implementation Plans; Michigan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
disapprove a revision to Michigan’s
State Implementation Plan (SIP) which
would change the State’s definition of

volatile organic compound (VOC). The
Michigan Department of Environmental
Quality (MDEQ) submitted this revision
on August 20, 1998 and supplemented
it with a November 3, 1998, letter.
DATES: Comments on this proposed
action must be received by July 12,
1999.

ADDRESSES: You may send written
comments to: Carlton T. Nash, Chief,
Regulation Development Section, Air
Programs Branch (AR-18J), United
States Environmental Protection
Agency, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Copies of the proposed SIP revision
and EPA'’s analysis are available for
inspection at the following location:
United States Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. (Please
telephone Kathleen D’Agostino at
(312)886-1767 before visiting the
Region 5 Office.)

FOR FURTHER INFORMATION CONTACT:
Kathleen D’Agostino, Environmental
Engineer, Regulation Development
Section (AR-18J), Air Programs Branch,
Air and Radiation Division, United
States Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886-1767.

SUPPLEMENTARY INFORMATION:

A. Background Information

B. Contents of State Submittal and

EPA’s Evaluation
C. EPA’s Proposed Action

A. Background

On August 20, 1998, the MDEQ
submitted to EPA a proposed revision to
the Michigan SIP. MDEQ supplemented
the proposed revision with a November
3, 1998, letter from Robert Irvine. The
submittal included a revision to the
State’s definition of VOC, as well as
other rule revisions and rescissions. In
this document EPA is proposing action
only on the revision to the definition of
VOC, R 336.1122(f). We will address the
remaining rule revisions and rescissions
in separate rulemaking actions.

B. Contents of State Submittal and
EPA’s Evaluation

The State’s definition of the term
“volatile organic compound” is “any
compound of carbon, or mixture of
compounds of carbon that participates
in photochemical reactions, excluding
the following materials, all of which do
not contribute appreciably to the
formation of ozone: * * * *” The
definition goes on to list the exempt
compounds. The wording of the State
definition is ambiguous, in that it could
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imply that there are compounds, other
than those listed, which arguably do not
“participate in photochemical
reactions,” and therefore may be
excluded from the definition of VOC.
Instead, the State should define the term
VOC as all organic compounds except
those that EPA has listed as negligibly
photochemically reactive. (See 40 CFR
51.100(s).) As worded, the definition is
unacceptable.

The State has added the following
substances as materials excluded from
the State definition of VOC: acetone;
cyclic, branched, or linear completely-
methylated siloxanes;
parachlorobenzotriflouride;
trichlorofluoromethane (CFC-11);
dichlorodifluoromethane (CFC-12);
1,1,2-trichloro-1,2,2-trifluoroethane
(CFC-113); 1,2-dichloro 1,1,2,2-
tetrafluoroethane (CFC-114);
chloropentafluoroethane (CFC-115);
1,1-dichloro 1-fluoroethane (HCFC—
141b); 1-chloro 1,1-difluoroethane
(HCFC-142b); chlorodifluoromethane
(HCFC-22); 1,1,1-trifluoro 2,2-
dichloroethane (HCFC-123); 2-chloro-
1,1,1,2-tetrafluoroethane (HCFC-124);
trifluoromethane (HFC-23);
pentafluoroethane (HFC-125); 1,1,2,2-
tetrafluoroethane (HFC-134); 1,1,1,2-
tetrafluoroethane (HFC-134a); 1,1,1-
trifluoroethane (HFC-143a); 1,1-
difluoroethane (HFC-152a); and
perfluorocarbon compounds which fall
into these classes: cyclic, branched, or
linear, completely fluorinated alkanes;
cyclic, branched, or linear, completely
fluorinated ethers with no
unsaturations; cyclic, branched, or
linear, completely fluorinated tertiary
amines with no unsaturations; and
sulfur containing perfluorocarbons with
no unsaturations and with sulfur bonds
only to carbon and fluorine. These
compounds are on the list of
compounds exempted from the Federal
definition of VOC in 40 CFR 51.100(s),
and their exclusion is acceptable.

In addition to the compounds listed
above, however, the State has included
as an exempt compound, “ingredient
compounds in materials other than
surface coatings that have a vapor
pressure less than or equal to 0.1
millimeters of mercury at the
temperature at which they are used.”
This is unacceptable because it
contradicts established EPA policy and
is inconsistent with the Federal
definition of VOC found in 40 CFR
51.100(s).

In the past, MDEQ has cited EPA’s
similar treatment of certain VOCs in our
Consumer Products rule to justify its
proposed change. However, we noted in
our proposed Consumer Products rule
(61 FR 14531) that the we adopted the

volatility threshold specifically for
consumer products, to differentiate
between products containing
ingredients with higher volatility. Many
consumer products would contain 100
percent VOC by definition, making all of
them subject to rules designed to reduce
VOCs from consumer products, unless
we devised a means to distinguish them.
To address this problem, we examined
the possibility of targeting only those
consumer products with relatively
higher volatility. We also noted in the
proposed rule for Consumer Products
that it did not alter our overall VOC
policy, which does not allow vapor
pressure cutoffs, such as 0.1 mm Hg, to
exempt compounds from the definition
of VOC. Thus, the proposed Consumer
Products rule did not redefine VOC, it
proposed to adopt an applicability
threshold based on pressure for that
specific source category only.

Michigan has proposed a change to
the definition of VOC which would
allow the State to use “‘other methods
and procedures acceptable to the
department” to determine compliance
with emission limits if the methods
listed in rules 336.2004 and 336.2040 do
not result in accurate or reliable results.
This represents unacceptable State
discretion. The State must submit any
change in test methods to EPA for our
approval as a SIP revision.

C. EPA’s Proposed Action

To determine a rule’s approvability,
we must evaluate the rule for
consistency with the requirements of
the Clean Air Act, EPA regulations and
the our interpretation of these
requirements as expressed in EPA
policy guidance documents. We have
found Michigan’s proposed SIP revision
to be inconsistent with the Federal
definition of VOC in 40 CFR 51.100(s).
The proposed revision is also
inconsistent with EPA policy guidance
documents, including: “Issues Relating
to VOC Regulation Cutpoints,
Deficiencies and Deviations,
Clarification to Appendix D of
November 24, 1987 Federal Register
Notice” dated May 25, 1988; EPA’s
policy memorandum dated June 8, 1989,
from G. T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, entitled
“Definition of VOC: Rationale;” EPA’s
policy memorandum dated April 17,
1987, from G. T. Helms, Chief, Control
Programs Operations Branch, entitled
“Definition of VOC;” and EPA’s policy
memorandum dated April 17, 1987,
from G. T. Helms, Chief, Control
Programs Operations Branch, entitled
“Definition of Volatile Organic
Compounds (VOC’s).” Therefore, we are

proposing to disapprove Michigan’s SIP
revision request.

1. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ‘““Regulatory Planning
and Review.”

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to the
OMB a description of the extent of
EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elective
officials and other representatives of
State, local and tribal governments ““‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.” This rule does not create a
mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it is does not involve decisions
intended to mitigate environmental
health or safety risks.
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D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
OMB, in a separately identified section
of the preamble to the rule, a
description of the extent of EPA’s prior
consultation with representatives of
affected tribal governments, a summary
of the nature of their concerns, and a
statement supporting the need to issue
the regulation. In addition, E.O. 13084
requires EPA to develop an effective
process permitting elected officials and
other representatives of tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” This rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. EPA’s
disapproval of the State request under
Section 110 and subchapter I, part D of
the Clean Air Act does not affect any
existing requirements applicable to
small entities. Any pre-existing Federal
requirements remain in place after this
disapproval. Federal disapproval of the
state submittal does not affect its state
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose any new Federal requirements.
Therefore, EPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing requirements and
impose any new Federal requirements

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995

(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
disapproval action proposed does not
include a Federal mandate that may
result in estimated annual costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal
disapproval action imposes no new
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Hydrocarbons,

Intergovernmental relations, Ozone, and

Volatile organic compounds.
Authority: 42 U.S.C. 7401-7671q.
Dated: May 28, 1999.

Francis X. Lyons,

Regional Administrator, Region 5.

[FR Doc. 99-14763 Filed 6-9-99; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[FRL—6358-2]

Report to Congress on Fossil Fuel
Combustion Wastes; Response to
Requests for Extension of Public
Comment Period

AGENCY: Environmental Protection
Agency.

ACTION: Response to requests for
extension of public comment period.

SUMMARY: The Environmental Protection
Agency published a notice of
availability on April 28, 1999 (64 FR
22820) for the Agency’s Report to
Congress on Fossil Fuel Combustion
Wastes that is required by section
8002(n) of the Resource Conservation
and Recovery Act (RCRA), 42 U.S.C.

6982(n). That notice also announced a
45-day public comment period on the
report. The Agency has received
numerous requests to extend the public
comment period by up to six months.
Because the Agency is currently subject
to a court-approved consent decree to
issue its regulatory determination by
October 1, 1999, EPA is not able, at this
time, to grant an extension of the
comment period, since any extension
would leave insufficient time for EPA to
complete a regulatory determination by
that date. However, the Agency is
currently discussing the possibility of
an extension of this deadline with the
parties to the consent decree. Such an
extension would allow the Agency to
grant an extension of the public
comment period. Pending the
conclusion of those discussions and any
extension of the consent decree
deadline, the closing date for the
comment period on the Report remains
June 14, 1999.

DATES: The comment period on the
Report to Congress on Fossil Fuel
Combustion Wastes closes June 14,
1999.

ADDRESSES: Those persons wishing to
submit public comments must send an
original and two copies of their
comments referencing EPA docket
number F-1999-FF2P-FFFFF to: RCRA
Docket Information Center (5305G), U.S.
Environmental Protection Agency
Headquarters (EPA, HQ), 401 M Street,
SW., Washington, DC, 20460. Hand
deliveries of comments should be made
to the Arlington, VA address below.

Comments may also be submitted
electronically through the Internet to:
rcra-docket@epa.gov. Comments in
electronic format should also identify
the docket number F-1999-FF2P—
FFFFF. All electronic comments must
be submitted as an ASCII file avoiding
the use of special characters and any
form of encryption. Commenters should
not submit electronically any
confidential business information (CBI).
An original and two copies of CBI must
be submitted under separate cover to:
RCRA CBI Document Control Officer,
Office of Solid Waste (5305W), U.S.
EPA, 401 M Street, SW, Washington, DC
20460.

Public comments and supporting
materials are available for viewing in
the RCRA Docket Information Center
(RIC), located at Crystal Gateway |
Building, First Floor, 1235 Jefferson
Davis Highway, Arlington, VA. The RIC
is open from 9 a.m. to 4 p.m., Monday
through Friday, excluding federal
holidays. To review docket materials,
we recommend that the public make an
appointment by calling (703) 603-9230.
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The public may copy a maximum of 100
pages from any regulatory docket at no
charge. Additional copies cost $0.15 per
page. The Report to Congress is also
available electronically. See the
Supplementary Information section
below for information on electronic
access.

FOR FURTHER INFORMATION CONTACT: For
general information, contact the RCRA
Hotline at (800) 424-9346 or TDD
(hearing impaired) (800) 553—-7672. In
the Washington, DC metropolitan area,
call (703) 412-9810 or TDD (703) 412—
3323. For more detailed information on
specific aspects of the Report to
Congress, contact Dennis Ruddy, U.S.
Environmental Protection Agency
(5306W), 401 M Street, SW.,
Washington, DC 20460, at (703) 308—
8430, or e-mail: ruddy.dennis@epa.gov.

SUPPLEMENTARY INFORMATION: Copies of
the full report, titled Report to Congress:
Wastes from the Combustion of Fossil
Fuels; Volume 2—Methods, Findings,
and Recommendations (EPA publication
number EPA 530-R—99-010), are
available for inspection and copying at
the EPA Headquarters library, at the
RCRA Docket (RIC) office identified in
ADDRESSES above, at all EPA Regional
Office libraries, and in electronic format
at the following EPA Web site: http://
www.epa.gov/epaoswer/other/fossil/
index.htm. Printed copies of Volume 2
and the executive summary, titled
Report to Congress: Wastes from the
Combustion of Fossil Fuels; Volume 1—
Executive Summary (EPA publication
number EPA 530-S-99-010), can also
be obtained by calling the RCRA/
Superfund Hotline at (800) 424-9346 or
(703) 412-9810. The Executive
Summary is also available in electronic
format at the EPA Web site identified
above.

l. Background

The Environmental Protection Agency
published a notice of availability on
April 28, 1999 (64 FR 22820) for the
Agency’s Report to Congress on Fossil
Fuel Combustion Wastes that is required
by section 8002(n) of the Resource
Conservation and Recovery Act (RCRA),
42 U.S.C. 6982(n). Please see the April
28, 1999 notice for particulars on the
purpose and content of the Report to
Congress.

The April 28, 1999 notice also
announced a 45-day public comment
period on the Report to Congress, which
was to end on June 14, 1999. In
response to that notice, numerous
parties have requested that EPA extend
the public comment period by up to six
months. EPA is, however, currently
required by a court-approved consent

decree in Gearhart v. Reilly, Civil No.
91-2345 (D.D.C.) to complete the
regulatory determination by October 1.
EPA would not be able to meet this
deadline if the Agency granted any
extension to the comment period. The
Agency is currently discussing the
possibility of an extension of this
deadline with the parties to the consent
decree. Such an extension would in turn
allow the Agency to grant an extension
of the public comment period. However,
unless and until the court-approved
schedule is modified, the Agency is
bound to work towards completing the
regulatory determination under the
current schedule. Therefore, interested
parties should be prepared to submit
their comments by the current June 14,
1999 deadline for the receipt of public
comments.

In the event the current court-ordered
schedule for completing the regulatory
determination is extended, the Agency
will promptly publish a notice in the
Federal Register extending the deadline
for the receipt of public comments.

Dated: June 4, 1999.
Elizabeth Cotsworth,
Acting Director, Office of Solid Waste.
[FR Doc. 99-14768 Filed 6—9-99; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-207; RM—-9626]

Radio Broadcasting Services; Kuna, ID

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Mountain West Broadcasting
requesting the allotment of Channel
247C to Kuna, ldaho, as that locality’s
first local aural transmission service.
Petitioner is requested to provide
additional engineering showings to
demonstrate that its proposal could
comply with the city grade coverage
requirements of Section 73.315 of the
Commission’s Rules. Coordinates used
for this proposal are 43—04-26 NL and
116-59-54 WL.

DATES: Comments must be filed on or
before July 26, 1999, and reply
comments on or before August 10, 1999.
ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the

petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
6807 Foxglove Drive, Cheyenne, WY
820009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-207, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room CY
A-257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14732 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-208; RM-9627]

Radio Broadcasting Services; Melba,
1D

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Mountain West Broadcasting
requesting the allotment of Channel
260C2 to Melba, Idaho, as that locality’s
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first local aural transmission service.
Petitioner is requested to provide
additional engineering showings to
demonstrate that its proposal could
comply with the city grade coverage
requirements of Section 73.315 of the
Commission’s Rules. Coordinates used
for this proposal are 43-08-21 NL and
116-45-25 WL.

DATES: Comments must be filed on or
before July 26, 1999, and reply
comments on or before August 10, 1999.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
6807 Foxglove Drive, Cheyenne, WY
82009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-208, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room CY
A-257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14733 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-209; RM-9628]

Radio Broadcasting Services; Buras,
LA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Mountain West Broadcasting
requesting the allotment of Channel
279C2 to Buras, Louisiana, as that
community’s first local aural
transmission service. Petitioner is
requested to provide additional
engineering showings to demonstrate
the availability of a suitable area for
tower construction as the site restriction
required to accommodate the proposal
appears to be located in marshland.
Coordinates used for this proposal are
29-18-15 NL and 89-32—-00 WL.

DATES: Comments must be filed on or
before July 26, 1999, and reply
comments on or before August 10, 1999.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
6807 Foxglove Drive, Cheyenne, WY
820009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-209, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room CY
A-257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in

Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14734 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-210; RM-9629]

Radio Broadcasting Services;
Flagstaff, AZ

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed on behalf of Mountain West
Broadcasting, requesting the allotment
of Channel 279C3 to Flagstaff, Arizona,
as that community’s fifth local FM
transmission service. A separate request,
filed by Mark S. Haughwout to allot
Channel 279A to Flagstaff will be
considered as comments in support of
the instant proposal, as Commission
policy is to allot the highest class
channel requested to a community that
meets the technical provisions of our
rules. Coordinates used for this proposal
are 35-17-19 NL and 111-38-26 WL.
DATES: Comments must be filed on or
before July 26, 1999, and reply
comments on or before August 10, 1999.
ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
President, 6807 Foxglove Drive,
Cheyenne, Wyoming 82009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-210, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
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for inspection and copying during
normal business hours in the FCC’s
Information Center (Room CY-A257),
445 Twelfth Street, SW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,

Washington, DC 20036, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules

governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14735 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-211; RM-9630]

Radio Broadcasting Services; Winona,
AZ

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Mountain West Broadcasting
requesting the allotment of Channel
242C3 to Winona, Arizona, as that
locality’s first local aural transmission
service. Information is requested
regarding the attributes of Winona,
Arizona, to determine whether it is a
bona fide community for allotment
purposes. Coordinates used for this
proposal are 35-12—-12 NL and 111-24—
24 WL.

DATES: Comments must be filed on or
before July 26, 1999, and reply

comments on or before August 10, 1999.

ADDRESSES: Secretary, Federal
Communications Commission,

Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
6807 Foxglove Drive, Cheyenne, WY
82009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-211, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room CY
A-257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14736 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-212; RM-9640]

Radio Broadcasting Services; Amelia,
LA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making

filed by Mountain West Broadcasting
requesting the allotment of Channel
249C3 to Amelia, Louisiana, as that
community’s first local aural
transmission service. Petitioner is
requested to provide additional
engineering showings to demonstrate
the availability of a suitable area for
tower construction as the site restriction
required to accommodate the proposal
appears to be located in marshland.
Coordinates used for this proposal are
29-30-21 NL and 91-03-46 WL.

DATES: Comments must be filed on or
before July 26, 1999, and reply
comments on or before August 10, 1999.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
6807 Foxglove Drive, Cheyenne, WY
820009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-212, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room CY
A-257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
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Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14737 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-213; RM-9641]

Radio Broadcasting Services;
Kootenai, ID

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Mountain West Broadcasting
requesting the allotment of Channel
294A to Kootenai, Idaho, as that
locality’s first local aural transmission
service. As Kootenai is located within
320 kilometers (200 miles) of the U.S.-
Canada border, concurrence of the
Canadian government to this proposal is
required. Coordinates used for this
proposal are 48-18-37 NL and 116—-30—
45 WL.

DATES: Comments must be filed on or
before July 26, 1999, and reply
comments on or before August 10, 1999.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
6807 Foxglove Drive, Cheyenne, WY
82009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-213, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room CY
A-257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.
Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14738 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-202; RM-9620]

Radio Broadcasting Services;
Mountainaire, AZ

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Mountain West Broadcasting
requesting the allotment of Channel
293A to Mountainaire, Arizona, as that
locality’s first local aural transmission
service. Information is requested
regarding the attributes of Mountainaire,
Arizona, to determine whether it is a
bona fide community for allotment
purposes. Coordinates used for this
proposal are 35-13-00 NL and 111-42—
01 WL.

DATES: Comments must be filed on or
before July 26, 1999, and reply
comments on or before August 10, 1999.
ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
6807 Foxglove Drive, Cheyenne, WY
820009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.

99-202, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room CY
A-257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14739 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-203; RM-9621]

Radio Broadcasting Services; Dove
Creek, CO

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Mountain West Broadcasting
requesting the allotment of Channel
273C3 to Dove Creek, Colorado, as that
locality’s first local aural transmission
service. Coordinates used for this
proposal are 35-45-54 NL and 108-54—
18 WL.

DATES: Comments must be filed on or
before July 26, 1999, and reply
comments on or before August 10, 1999.
ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
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filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
6807 Foxglove Drive, Cheyenne, WY
820009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-203, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room CY
A-257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14740 Filed 6—9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 99-204; RM—9623]
Radio Broadcasting Services; Grand
View, ID

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Mountain West Broadcasting

requesting the allotment of Channel
228A to Grand View, Idaho, as that
locality’s first local aural transmission
service. Coordinates used for this
proposal are 42-53—-47 NL and 116—05—
30 WL.

DATES: Comments must be filed on or
before July 26, 1999, and reply
comments on or before August 10, 1999.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
6807 Foxglove Drive, Cheyenne, WY
820009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-204, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room CY
A-257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14741 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99—-205; RM—9624]

Radio Broadcasting Services;
Hazelton, ID

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Mountain West Broadcasting
requesting the allotment of Channel
232C3 to Hazelton, Idaho, as that
locality’s first local aural transmission
service. Coordinates used for this
proposal are 42-35-54 NL and 114-07—
54 WL.

DATES: Comments must be filed on or
before July 26, 1999, and reply
comments on or before August 10, 1999.
ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
6807 Foxglove Drive, Cheyenne, WY
820009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-205, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room CY
A-257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.
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List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14742 Filed 6—9-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 99-206; RM—9625]
Radio Broadcasting Services;
Kimberly, ID

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Mountain West Broadcasting
requesting the allotment of Channel
291C3 to Kimberly, Idaho, as that
locality’s first local aural transmission
service. Coordinates used for this

proposal are 42-30-22 NL and 114-21—
45 WL.

DATES: Comments must be filed on or
before July 26, 1999, and reply
comments on or before August 10, 1999.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Mountain West
Broadcasting, c/o Victor A. Michael, Jr.,
6807 Foxglove Drive, Cheyenne, WY
820009.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-206, adopted May 26, 1999, and
released June 4, 1999. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center (Room CY
A-257), 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased

from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-14743 Filed 6-9-99; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Office of the Chief Economist; Notice
of Intent To Establish an Advisory
Committee on Small Farms and Solicit
Nominations for the Committee

AGENCY: Office of the Chief Economist,
USDA.

ACTION: Notice of intent to establish and
solicitation of nominations for Advisory
Committee on Small Farms.

SUMMARY: The U.S. Department of
Agriculture (USDA) proposes to
establish an Advisory Committee on
Small Farms. The purpose of the
Committee is to gather and analyze
information regarding small U.S. farms
and ranches and recommend to the
Secretary of Agriculture actions to take
to ensure their continued viability and
to enhance their economic livelihood.
The Committee is in the public interest
and within the duties and
responsibilities of the Department of
Agriculture. Establishment of the
Committee also ensures the continued
implementation and consideration of
the recommendations made by the
National Commission on Small Farms in
its report, A Time to Act.”

DATES: Written comments and
nominations must be received on or
before June 25, 1999.

ADDRESSES: Comments and nominations
should be sent to Alfonzo Drain, Deputy
Director of Small Farms, Office of the
Chief Economist, U.S. Department of
Agriculture, Room 112—A, Jamie L.
Whitten Building, 1400 Independence
Avenue SW., Washington, DC 20250—
3810. Telephone: 202-720-3238; Fax:
202—-690-4915.

FOR FURTHER INFORMATION CONTACT:
Alfonzo Drain, 202/720-3238. E-mail
address: adrain@nass.usda.gov.
SUPPLEMENTARY INFORMATION: Pursuant
to the Federal Advisory Committee Act
(5 U.S.C. app. 2), natice is hereby given
that the Secretary of Agriculture intends

to establish the Advisory Committee on
Small Farms, hereinafter referred to as
the Committee.

The Committee will monitor
government and private sector actions
and policy and program proposals that
relate to small farms and ranches,
including limited-resource farms and
ranches; evaluate the impact such
actions and proposals may have upon
the growth and continuation of small
farms and ranches; review USDA
programs and strategies to implement
small farm policy; advise the Secretary
on actions to strengthen USDA
programs; and evaluate other
approaches that the Committee would
deem advisable or which the Secretary
of Agriculture or the Director of
Sustainable Development and Small
Farms may request the Committee to
consider.

The Committee will have 15
members, one of whom will serve as
chair and be appointed by the Secretary
of Agriculture, and one of whom will
serve as a vice-chair and be appointed
by the Committee. Members will
represent small farms and ranches, and
the diverse groups USDA programs
serve, including but not limited to,
finance, commerce, conservation,
cooperatives, nonprofit organizations,
rural communities, academia, state and
local governments, Native Americans,
farm workers, and other interests as the
Secretary determines. USDA will follow
equal opportunity practices in making
appointments to the Committee. To
ensure that recommendations of the
Committee take into account the needs
of the diverse groups served by the
Department, membership shall include,
to the extent practicable, individuals
with demonstrated ability to represent
minorities, women, and persons with
disabilities.

The Secretary of Agriculture shall
make all appointments to the Committee
and the members will serve at the
Secretary’s discretion. Members will
serve staggered terms. Initially, the
Secretary will appoint 5 members to
one-year terms, 5 members to two-year
terms, and 5 members to three-year
terms. As vacancies expire, the
Secretary will appoint members as
appropriate. The Committee may
establish subcommittees as it
determines necessary subject to the
provisions of the Federal Advisory

Committee Act and the approval of the
chair or the chair’s designee.

Persons nominated for the Advisory
Committee on Small Farms will be
required to complete and submit an
Advisory Committee Membership
Background Information Questionnaire
(form AD 755).

The duties of the Committee are
solely advisory. The Committee will
meet at least once a year and make
recommendations to the Secretary of
Agriculture regarding USDA'’s small
farms program and other matters related
to small farms. The first meeting is
planned for September 1999, and all
meetings will be open to the public.
Committee members will be reimbursed
for official travel expenses only.

Nominations are being sought through
the media, the Federal Register, and
other appropriate methods.
Nominations should include the
following information: name, title,
address, telephone number, and
organization, and may be submitted by
e-mail to: adrain@nass.usda.gov or faxed
to (202) 690-4915. The required
Advisory Committee Membership
Information Questionnaire is also
available on the Internet (see
instructions below) and may be
requested by telephone, fax, or e-mail
using the information above. The
completed questionnaire may be faxed
to the number above, mailed, or e-
mailed directly from the Internet web
site.

All mailed correspondence should be
sent to Alfonzo Drain, Office of the
Chief Economist, U.S. Department of
Agriculture, Room 112-A, Jamie L.
Whitten Building, 1400 Independence
Avenue SW., Washington, DC 20250—
3810. You may access the Advisory
Committee Membership Background
Information Questionnaire (form AD
755) on-line at: http://www.usda.gov/
oce/osfsd/advisorynotice.htm. You will
have a choice of completing and
submitting the Questionnaire on-line or
printing it from an Adobe PDF file and
mailing or faxing the completed
Questionnaire to the above address or
fax number.

Signed at Washington, DC, June 1, 1999.
Keith Collins,

Chief Economist, Office of the Chief
Economist.

[FR Doc. 99-14777 Filed 6—9-99; 8:45 am]
BILLING CODE 3410-01-P
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BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATE AND TIME: June 17, 1999; 8:30 a.m.

PLACE: Sheraton Chicago Hotel, 301 East
North Water Street, Parlor C (lobby
level), Chicago, Illinois 60611.

CLOSED MEETING: The members of the
Broadcasting Board of Governors (BBG)
will meet in closed session to review
and discuss a number of issues relating
to U.S. Government-funded non-
military international broadcasting.
They will address internal procedural,
budgetary, and personnel issues, as well
as sensitive foreign policy issues
relating to potential options in the U.S.
international broadcasting field. This
meeting is closed because if open it
likely would either disclose matters that
would be properly classified to be kept
secret in the interest of foreign policy
under the appropriate executive order (5
U.S.C. 552Db.(c)(1)) or would disclose
information the premature disclosure of
which would be likely to significantly
frustrate implementation of a proposed
agency action. (5 U.S.C. 552b.(c)(9)(B))
In addition, part of the discussion will
relate solely to the internal personnel
and organizational issues of the BBG or
the International Broadcasting Bureau.
(5 U.S.C. 552b.(c)(2) and (6)).

FOR FURTHER INFORMATION CONTACT:
Persons interested in obtaining more
information should contact either
Brenda Hardnett or John Lindburg at
(202) 401-3736.

Dated: June 7, 1999.
John A. Lindburg,
Legal Counsel and Acting Executive Director.
[FR Doc. 99-14837 Filed 6—-8-99; 11:07 am]
BILLING CODE 8230-01-M

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the District of Columbia Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the
District of Columbia Advisory
Committee to the Commission will
convene at 9:30 a.m. and adjourn at
12:45 p.m. onJuly 1, 1999, at the JC
Penney Government Relations Office
(Suite 1015), 1156 15th Street NW,
Washington, DC 20036. The purpose of
the meeting is to invite representatives
from the financial services industry to
discuss current issues in the mortgage
lending discrimination debate including

credit scoring, community outreach by
lending institutions, and lending to
minority owned businesses. The
Committee will continue planning
future activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Lewis Anthony,
202-483-3262, or Ki-Taek Chun,
Director of the Eastern Regional Office,
202—-376-7533 (TDD 202-376-8116).
Hearing-impaired persons who will
attend the meeting and require the
services of a sign language interpreter
should contact the Regional Office at
least ten (10) working days before the
scheduled date of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, June 1, 1999.
Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 99-14662 Filed 6—-9-99; 8:45 am]
BILLING CODE 6335-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Maryland Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the
Maryland Advisory Committee to the
Commission will convene at 10 a.m. and
adjourn at 4 p.m. on June 29, 1999, at
the Frederick County Commission,
Winchester Hall, First Floor Hearing
Room, 12 East Church Street, Frederick,
Maryland 21701. The purpose of the
meeting is to review the status of the
current project on Korean American
store owners in Baltimore, discuss
alternatives and select the next project,
and hear presentations by invited
speakers on civil rights developments.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact Ki-
Taek Chun, Director of the Eastern
Regional Office, 202-376—7533 (TDD
202-376-8116). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least ten (10) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, June 1, 1999.
Carol-Lee Hurley,
Chief, Regional Programs Coordination Unit.
[FR Doc. 99-14663 Filed 6-9-99; 8:45 am]
BILLING CODE 6335-01-P

COMMISSION ON CIVIL RIGHTS

Sunshine Act Meeting

AGENCY: U.S. Commission on Civil
Rights.

DATE AND TIME: Friday, June 18, 1999,
9:30 a.m.

PLACE: U.S. Commission on Civil Rights,
624 Ninth Street, NW, Room 540,
Washington, DC 20425.

STATUS:

Agenda

I. Approval of Agenda

Il. Approval of Minutes of May 14, 1999
Meeting

I1l. Announcements

IV. Staff Director’s Report

V. Racial and Ethnic Tensions in
American Communities: The New
York Report

VI. State Advisory Committee Report

“Alaskan Natives and Other

Minorities in the Special Education
Program of Four Alaskan Districts”
(Alaska)

VII. Future Agenda Items.

CONTACT PERSON FOR FURTHER

INFORMATION: David Aronson, Press and

Communications (202) 376-8312.

Stephanie Y. Moore,

General Counsel.

[FR Doc. 99-14926 Filed 6-8-99; 3:29 pm]

BILLING CODE 6750-06-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-803]

Antidumping Duty Administrative
Review of Heavy Forged Hand Tools
From the People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for final results of review.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit for the final results of the
administrative review of the
antidumping duty order on Heavy
Forged Hand Tools from the People’s
Republic of China. The review covers
four manufacturers/exporters of the
subject merchandise to the United
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States for the period February 1, 1997 to
January 31, 1998.
EFFECTIVE DATE: June 10, 1999.
FOR FURTHER INFORMATION CONTACT:
Lyman Armstrong or Frank Thomson,
Office 4, Office of the AD/CVD
Enforcement, Import Administration.
U.S. Department of Commerce, 14th St.
and Constitution Ave., NW Washington,
DC 20230, telephone: (202) 482—-3601, or
(202) 482-4793, respectively.
SUPPLEMENTARY INFORMATION: Because it
is not practicable to complete the final
results of the this review within the
initial time limit established by the
Uruguay Round Agreements Act (245
days after the last day of the anniversary
month), pursuant to section 751(a)(3)(A)
of the Tariff Act of 1930, as amended
(the Act), the Department is extending
the time limit for completion of the final
results until July 7, 1999. See
Memorandum from Bernard T. Carreau
to Robert LaRussa, on file in the Central
Records Unit located in room B—099 of
the main Department of Commerce
building (June 1, 1999).

This extension is in accordance with

section 751(a)(3)(A) of the Act (19
U.S.C. 1675 (a)(3)(A).

Dated: June 4, 1999.
Bernard T. Carreau,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 99-14780 Filed 6-9-99; 8:45 am]
BILLING CODE 3510-DS-U

DEPARTMENT OF COMMERCE

International Trade Administration
[A-821-809]

Postponement of Final Determination
of Antidumping Duty Investigation of

Hot-Rolled Flat-Rolled Carbon-Quality
Steel From the Russian Federation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for final determination of antidumping
duty investigation.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit for the final determination in the
antidumping duty investigation of hot-
rolled flat-rolled carbon-quality steel
(Hot-Rolled Steel) from the Russian
Federation (Russia).

EFFECTIVE DATE: June 10, 1999.

FOR FURTHER INFORMATION CONTACT: Lyn
Baranowski or Rick Johnson at (202)
482-3208 or 482—-3818, respectively;
Office of AD/CVD Enforcement, Group
111, Office 9, Import Administration,

International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, D.C. 20230.

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930 (the
Act), as amended, are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition, all
citations to the Department’s regulations
are to the regulations at 19 CFR Part 351
(1998).

Postponement of Final Determination
and Extension of Provisional Measures

On February 25, 1999, the affirmative
preliminary determination was
published in this proceeding (see Notice
of Preliminary Determination of Sales at
Less Than Fair Value: Hot-Rolled Flat-
Rolled Carbon-Quality Steel Products
From the Russian Federation, 64 FR
9312). Pursuant to section 735(a)(2) of
the Act, on March 4, 1999, respondent
JSC Severstal (Severstal) requested that
the Department extend the final
determination in this case for the full
sixty days permitted by statute.
Severstal also requested an extension of
the provisional measures (i.e.,
suspension of liquidation) period from
four to six months in accordance with
the Department’s regulations (19 CFR
351.210(e)(2)). Therefore, in accordance
with 19 CFR 351.210(b)(2)(ii), on May 6,
1999, we partially extended this final
determination until June 10, 1999 (see
Postponement of Final Determination of
Antidumping Duty Investigation of Hot-
Rolled Flat-Rolled Carbon-Quality Steel
From the Russian Federation, 64 FR
24329). Due to complex and contentious
issues associated with this final
determination, this notice serves to fully
extend this final determination until no
later than 135 days after the date of
publication of the preliminary
determination as originally requested by
the respondents, i.e., until July 10, 1999.
Suspension of liquidation will be
extended accordingly.

This notice of postponement is
published pursuant to 19 CFR
351.210(g).

Dated: June 4, 1999.

Richard W. Moreland,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 99-14781 Filed 6-9-99; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A—834-802]

Final Determination of Sales at Less
Than Fair Value: Uranium From the
Republic of Kazakhstan

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.
EFFECTIVE DATE: June 10, 1999.

FOR FURTHER INFORMATION CONTACT:
James C. Doyle, Sally C. Gannon or
Juanita H. Chen, Enforcement Group lIl,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street & Constitution
Avenue, N.W., Washington, DC 20230;
telephone: 202-482-3793.

SUMMARY: After the Republic of
Kazakhstan (*‘Kazakhstan’’) terminated
the suspension agreement on uranium
from Kazakhstan, the U.S. Department
of Commerce (‘*‘Department”) resumed
its antidumping investigation on
uranium from Kazakhstan. The
Department determines that imports of
uranium from Kazakhstan are being
sold, or are likely to be sold, in the
United States at less than fair value, as
provided in Section 735 of the Tariff Act
of 1930, as amended (1994) (“‘the Act”).
SUPPLEMENTARY INFORMATION:

The Applicable Statute

Unless otherwise indicated, all
citations to the Act are references to the
provisions effective in 1994. In addition,
unless otherwise indicated, all citations
to the Department’s regulations are
citations to the regulations at 19 CFR
Part 353 (1994).

Case History

On November 29, 1991, the
Department initiated an antidumping
investigation on uranium from the
Union of Soviet Socialist Republics
(““‘Soviet Union”). See Initiation of
Antidumping Duty Investigation:
Uranium from the Union of Soviet
Socialist Republics, 56 FR 63711
(December 5, 1991). On December 25,
1991, the Soviet Union dissolved and
the United States subsequently
recognized the twelve newly
independent states (““NIS’’) which
emerged, one of which was the Republic
of Kazakhstan. On January 16, 1992, the
Department presented an antidumping
duty questionnaire to the Embassy of
the Russian Federation, the only NIS
which had a diplomatic facility in the
United States at that time, for service on
Kazakhstan. On January 30, 1992, the
Department sent questionnaires to the
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United States Embassy in Moscow,
which served copies of the
guestionnaire on the permanent
representative to the Russian Federation
of each NIS. The questionnaires were
served on February 10 and 11, 1992. On
March 25, 1992, the Department stated
that it intended to continue its
antidumping duty investigation with
respect to the NIS of the former Soviet
Union. See Postponement of
Preliminary Antidumping Duty
Determination: Uranium from the
Former Union of Soviet Socialist
Republics (USSR), 57 FR 11064 (April 1,
1992).

On June 3, 1992, the Department
issued its preliminary determination, in
its antidumping duty investigation on
uranium from Kazakhstan, that imports
of uranium from Kazakhstan were being,
or were likely to be, sold in the United
States at less than fair value, as
provided for in the Act. See Preliminary
Determinations of Sales at Less Than
Fair Value: Uranium from Kazakhstan,
Kyrgyzstan, Russia, Tajikistan, Ukraine
and Uzbekistan; and Preliminary
Determinations of Sales at Not Less
Than Fair Value: Uranium from
Armenia, Azerbaijan, Byelarus, Georgia,
Moldova and Turkmenistan, 57 FR
23380 (June 3, 1992). On October 16,
1992, the Department amended the
preliminary determination to include
highly enriched uranium (““HEU”) in the
scope of the investigation. See
Antidumping; Uranium from
Kazakhstan, Kyrgyzstan, Russia,
Tajikistan, Ukraine, and Uzbekistan;
Suspension of Investigations and
Amendment of Preliminary
Determinations, 57 FR 49221 (October
30, 1992). Also on this date, the
Department also signed an agreement
suspending the
Investigationlnvestigation investigation.
See Agreement Suspending the
Antidumping Investigation on Uranium
from Kazakhstan, 57 FR 49222 (October
30, 1992) (“*Suspension Agreement’’).
The basis for the Suspension Agreement
was an agreement by Kazakhstan to
restrict exports of uranium to the United
States.

On November 10, 1998, the
Department received notice from
Kazakhstan of its intent to terminate the
Suspension Agreement. Section XII of
the Suspension Agreement provides that
Kazakhstan may terminate the
Suspension Agreement at any time upon
notice to the Department, and
termination would be effective 60 days
after such notice. Accordingly, on
January 11, 1999, the Department
terminated the Suspension Agreement,
as requested by Kazakhstan, and
resumed the ilnvestigationnvestigation.

See Termination of Suspension
Agreement, Resumption of Antidumping
Investigation, and Termination of
Administrative Review on Uranium
From Kazakhstan, 64 FR 2877 (January
19, 1999). On January 13, 1999, the
Department issued a supplemental
guestionnaire for the original period of
investigation (“‘POI”’) to Kazakhstan.
The supplemental questionnaire was
issued to Kazakhstan as requests for
separate rates were not submitted to the
Department. On January 28, 1999,
Kazakhstan requested a 60-day
postponement of the date of the
Department’s final determination. On
February 1, 1999, Kazakhstan submitted
its response to Section A of the
supplemental questionnaire. On
February 3, 1999, Kazakhstan submitted
minor corrections to its Section A
response. On February 17, 1999,
Kazakhstan submitted its response to
Sections C and D of the supplemental
questionnaire.

In reviewing Kazakhstan’s response,
the Department determined that
Kazakhstan’s response required
significant additional information.
Therefore, on March 5, 1999, the
Department issued a second
supplemental questionnaire. On March
12, 1999, the Department published a
notice in the Federal Register
postponing the final determination date
to June 3, 1999 and postponing the
hearing date to May 12, 1999. See Notice
of Postponement of Final Antidumping
Determination: Uranium From
Kazakhstan, 64 FR 12287 (March 12,
1999). On March 17, 1999, Kazakhstan
responded to the Department’s second
supplemental questionnaire. Kazakhstan
stated that it has endeavored to the best
of its ability to assemble the
information, but complete data no
longer exists for the POI. Kazakhstan
argued that it should not be penalized
for actions taken by parties, such as the
Russian Federation Ministry for Atomic
Energy (“MINATOM”), prior to the
existence of Kazakhstan. Instead,
Kazakhstan provided information from
1994, which it claimed was the earliest
available data, and provided no
translations for the documents
previously submitted. On April 19,
1999, Kazakhstan submitted additional
information to supplement its Section D
response.

The Department conducted
verification of the provided information.
The Department conducted verification
in Almaty, Kazakhstan, from May 4,
1999 through May 8, 1999. On May 5,
1999, the Department published a notice
in the Federal Register extending the
deadline for case briefs until May 17,
1999, rebuttal briefs until May 21, 1999,

and extending the hearing date to May
25, 1999. See Antidumping
Investigation on Uranium from the
Republic of Kazakhstan: Notice of
Extension of Time for Briefs and
Hearing, 64 FR 24137 (May 5, 1999).
On May 17, 1999, the Department
received case briefs from Kazakhstan
and from the uranium coalition
consisting of the Ad Hoc Committee of
Domestic Uranium Producers (a
petitioner), the Paper, Allied-Industrial-
Chemical and Energy Workers
International Union (the successor to
petitioner Oil, Chemical, and Atomic
Workers’ Union), and USEC, Inc.
(hereinafter collectively “Uranium
Coalition”). On May 21, 1999, the
Department received rebuttal briefs from
Kazakhstan and the Uranium Coalition.
On May 26, 1999, the Department
conducted a hearing on the issues.

Scope of the Investigation

The merchandise covered by this
investigation constitutes one class or
kind of merchandise. The merchandise
covered by this investigation includes
natural uranium in the form of uranium
ores and concentrates; natural uranium
metal and natural uranium compounds;
alloys, dispersions (including cermets),
ceramic products and mixtures
containing natural uranium or natural
uranium compounds; uranium enriched
in U235 and its compounds; alloys,
dispersions (including cermets), ceramic
products, and mixtures containing
uranium enriched in U235 or compounds
of uranium enriched in U235, Both low
enriched uranium (“*LEU”’) and HEU are
included within the scope of this
investigation. LEU is uranium enriched
in U235 to a level of up to 20 percent,
while HEU is uranium enriched in U235
to a level of 20 percent or more. The
uranium subject to this investigation is
provided for under subheadings
2612.10.00.00, 2844.10.10.00,
2844.10.20.10, 2844.10.20.25,
2844.10.20.50, 2844.10.20.55,
2844.10.50.00, 2844.20.00.10,
2844.20.00.20, 2844.20.00.30, and
2844.20.00.50, of the Harmonized Tariff
Schedule (““HTS”). Although the HTS
subheadings are provided for
convenience and customs purposes, our
written description of the scope of these
proceedings is dispositive. HEU is also
included in the scope of this
investigation. “Milling” or “conversion”
performed in a third country does not
confer origin for purposes of this
investigation. Milling consists of
processing uranium ore into uranium
concentrate. Conversion consists of
transforming uranium concentrate into
natural uranium hexafluoride (UF®).
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Since milling or conversion does not
confer origin, uranium ore or
concentrate of Kazakhstan origin that is
subsequently milled and/or converted
in a third country will be considered of
Kazakhstan origin. The Department
continues to regard enrichment of
uranium as conferring origin.

Period of the Investigation

The POI is June 1, 1991 through
November 30, 1991.

Verification

As provided in Section 776(b) of the
Act, the Department conducted a
verification of the information provided
by Kazakhstan using standard
verification procedures including,
where possible, the examination of
relevant sales and financial records and
attempts to trace back to original source
documentation containing relevant
information, as well as the examination
of 1994 documentation and other
available information.

Best Information Available

The Department has determined, in
accordance with Section 776(c) of the
Act, that the use of best information
available (““‘BIA”) is appropriate in this
investigation. In deciding whether to
use BIA, Section 776(c) provides that
the Department may take into account
whether the respondent provided a
complete, accurate, and timely response
to the Department’s request for factual
information. The Department requires a
response which provides complete and
accurate information on U.S. sales and
factors of production in order to
consider the response in its final
determination. The responses which
Kazakhstan submitted were severely
deficient on their face: no U.S. sales
data was provided, and factors of
production information from the POI
was so incomplete as to render the data
useless for the Department’s purposes.
Furthermore, the Department was
unable to verify the information which
Kazakhstan did provide. Accordingly,
the incomplete nature of Kazakhstan’s
responses and the failure of the data to
verify requires the Department to use
BIA. BIA is based on information
submitted in the petition, detailed in the
Department’s initiation notice, and
analyzed in the preliminary
determination. See Comment 2, below.

Fair Value Comparisons

To determine whether sales of
uranium from Kazakhstan to the United
States were made at less than fair value,
the Department sought to compare the
United States prices to the foreign
market value. See Comment 2, below.

Interested Party Comments

Comment 1: The Uranium Coalition
argues that the Department’s decision to
issue a new questionnaire to Kazakhstan
after termination of the Suspension
Agreement, because Kazakhstan may
not have had a full opportunity to
respond to the original antidumping
guestionnaire, was inconsistent with the
factual record and established legal
precedent. The Uranium Coalition
contends that record evidence indicates
the Department gave Kazakhstan ample
opportunity to respond in the
preliminary segment of this
Investigationinvestigation. The Uranium
Coalition states that the Department
exceeded the minimum requirements of
delivering a public version of the
petition to the Embassy for the Soviet
Union in Washington, D.C., notifying
Kazakhstan of the deadline for its
response, providing Kazakhstan an
opportunity to extend the deadline for
its response, and ensuring Kazakhstan
had adequate opportunity to comment
on information submitted by other
parties. See 19 C.F.R. Sections 353.12(g),
353.31(b)(2), and 353.31(c)(3). The
Uranium Coalition notes that the
Department delivered two copies of the
petition, two copies of the
guestionnaire, extended the deadline for
responses three times, issued a new
service list, and remained in constant
contact with the Deputy Trade
Representative of the Trade
Representation of the Russian
Federation. The Uranium Coalition
further notes that in the Department’s
cable requesting the Foreign
Commercial Service deliver the
guestionnaire, the Department stated
that its efforts in serving the
guestionnaires is to give each republic
the opportunity to fully participate. The
Uranium Coalition goes on to state that
its arguments concerning the
Department’s efforts are supported by
the findings of the court in the
Techsnabexport, Ltd. v. United States
proceedings (hereinafter collectively
“Tenex” proceedings). See 795 F. Supp.
428 (Ct. Int’l Trade Ct. Int’l Trade1992)
(“Tenex I'"); 802 F. Supp. 469 (Ct.t.
Int’'Int’l Traderade 1992) (“Tenex I1").
The Uranium Coalition points out that
it had been argued in the Tenex
proceedings that the Department had
violated the parties’ procedural due
process rights to notice and opportunity
to participate, and the Court of
International Trade (“*CIT”) determined
that the actions taken by the Department
provided adequate process and the
opportunity to participate in the
Investigationinvestigation to the fullest
extent, thus, the Department should not

have been concerned about
Kazakhstan’s opportunity to respond to
the questionnaire upon resumption of
the Investigationinvestigation.

The Uranium Coalition notes that the
Department’s preliminary determination
was based on BIA because Kazakhstan
did not supply any requested
information. The Uranium Coalition
argues that the Department has
consistently refused to accept new
information submitted to remedy
deficiencies that led to a BIA
preliminary determination, citing
Certain Fresh Cut Flowers from
Columbia; Final Results of Antidumping
Duty Administrative Reviews, 61 FR
42833, 42855 (August 19, 1995); and
Final Determination of Sales at Less
Than Fair Value: Certain Cold-Rolled
Carbon Steel Flat Products and Certain
Cut-to-Length Carbon Steel Plate From
Italy, 58 FR 37152, 37153 (July 9, 1993).
The Uranium Coalition also argues that
19 U.S.C. Section 1673c(i)(1)(B) directs
the Department to treat the date on
which the Suspension Agreement is
terminated as the day on which the
preliminary determination is issued.
The Uranium Coalition argues that
allowing submission of information
after the preliminary determination will
lead to abuse of the statutory provision
for suspension agreements, in that
initially non-cooperative parties could
be afforded an additional opportunity to
provide the required information,
perhaps years later.

Finally, the Uranium Coalition argues
that due process is compromised by the
collection of new information after the
preliminary determination, as the
Department is left insufficient time to
properly analyze the information,
conduct verification, and interested
parties are left insufficient time to
review and comment on the
information. The Uranium Coalition
notes that due process concerns are
particularly serious if the Department
issues a final determination based on a
data set different from that used in the
preliminary determination.

Kazakhstan argues that the
Department’s decision to provide
Kazakhstan an opportunity to submit
information in the resumed
Investigationinvestigation was correct
and proper. Kazakhstan notes that the
Department ‘““may request any person to
submit factual information at any time
during a proceeding.” 19 CFR. Section
353.31(b)(1). Kazakhstan agrees that the
Department made a valiant effort to
serve the initial questionnaire, but
argues that it was unable, not unwilling,
to respond to the questionnaire.
Kazakhstan argues that at the time of the
initial questionnaire, Kazakhstan was
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undergoing its creation and
restructuring, including establishing a
system to oversee uranium production
in its territory. Kazakhstan notes that
the National Joint-Stock Company of
Atomic Energy and Industry (“KATEP”")
was not created until after the
questionnaires were served on the NIS.
Kazakhstan notes that its willingness to
respond is demonstrated by its full
cooperation with the Department during
the seven years of the suspension
agreement. Kazakhstan argues that this
indicates that it would have provided
the information requested by the
Department in the original
Investigationinvestigation had it been in
a position to do so at the time.

Kazakhstan disagrees with the
Uranium Coalition’s claim that the
Department is creating bad precedent in
suspension agreements by allowing
Kazakhstan the opportunity to submit
sales and factor information in the
resumed investigation. Kazakhstan
argues that because the circumstances in
this investigation are exceptional, the
only “precedent” established is that the
Department has the discretion, under
extreme circumstances and in the
interest of fairness, to determine
whether it is appropriate to provide an
opportunity to submit information in a
resumed investigation. Kazakhstan
notes that the Department’s decision to
provide such an opportunity is in
accordance with the Tenex proceedings,
where the CIT stated that if presented
with the question, it would *‘decide in
conjunction with review of the final
determination whether the opportunity
given [to provide republic-specific data]
was statutorily sufficient.”” See 802 F.
Supp. at 473

Kazakhstan also disagrees with the
Uranium Coalition’s claim that the
domestic interested parties may not
have had an adequate opportunity to
review and comment on the information
submitted in the resumed investigation.
Kazakhstan notes that the Uranium
Coalition had over three months to
examine Kazakhstan’s sales and factor
information, none of which has
materially changed since the date of
initial filing. Accordingly, Kazakhstan
argues that the Uranium Coalition
cannot contend it had no opportunity to
comment on the submitted information.
Kazakhstan further notes that the
Uranium Coalition has never offered
material comments or submitted any
sales or factor information specific to
Kazakhstan during any point in the
investigation.

In light of the circumstances,
Kazakhstan argues that the Department
appropriately provided Kazakhstan the
opportunity to submit information in

the resumed investigation. Kazakhstan
argues that the supplemental
questionnaires were all the more
appropriate considering there was no
republic-specific information on the
record which would allow the
Department to make a proper analysis of
dumping in the resumed investigation.

Department’s Position: The
Department recognizes that the court in
the Tenex proceedings determined that
the actions taken by the Department
provided adequate opportunity to
participate in the investigation to the
fullest extent. In discussing notice and
opportunity to be heard and participate
in the investigation, the CIT stated that
the “petition gave notice of intent to
reach exports from the republics as well
as the USSR, and the proceedings have
been sufficiently delayed so that the
plaintiffs have had adequate notice and
opportunity to participate.” Tenex | at
437. The Court further stated that
“although unionwide data was used at
the outset, presumably the republics
have been given the opportunity to
provide republic-specific data. If
presented with the question, the court
will decide in conjunction with review
of the final determination whether the
opportunity given was statutorily
sufficient.” Tenex Il at 473.

Given the unique circumstances of
this case and the lapse of time since the
original questionnaires were presented,
Kazakhstan may have gained access to
the data the Department originally
requested. The Department determined
that it was appropriate to give such
additional opportunity to Kazakhstan to
provide the originally-requested
information at this time. The CIT noted
that the ““[due process] test is one of
fundamental fairness in light of the total
circumstances.” Tenex | at 436.
Therefore, while the Department
fulfilled its due process obligation given
the circumstances at the beginning of
this proceeding, the circumstances have
changed, calling for a more
accommodating opportunity to respond
to the original questionnaire.

In essence, the Uranium Coalition
argues that the Department gave
Kazakhstan too much due process; yet
fails to indicate a maximum limit on
due process measures. The Department
took such measures in light of the
unique circumstances of this
investigation. At the time of the
preliminary investigation and issuance
of the original questionnaire, the Soviet
Union had just collapsed and the
resulting NIS, including Kazakhstan,
were struggling to establish themselves.
Taking this into consideration, along
with the fact that eight years have
elapsed since initiation of the

investigation, the Department considers
it reasonable to have afforded
Kazakhstan an additional opportunity to
fully participate in the investigation.
Comment 2: The Uranium Coalition
argues that the Department should use
BIA and apply the 177.87 percent
margin calculated for natural uranium
in the preliminary determination. The
Uranium Coalition notes that Section
776(c) of the Act mandates the
Department to use BIA “whenever a
party * * * refuses or is unable to
produce information requested in a
timely manner and in the form required,
or otherwise significantly impedes an
investigation * * *” See also 19 U.S.C.
Section1677e(c). The Uranium Coalition
argues that application of BIA furthers
the purpose of encouraging full
disclosure by respondents, so that the
Department can compute margins as
accurately as possible. The Uranium
Coalition argues that the Department
must apply BIA even when a
respondent’s inability to provide
requested information is due to
circumstances outside the respondent’s
control. See Final Determination of
Sales at Less Than Fair Value; Sweaters
Wholly or in Chief Weight of Man-Made
Fiber From Taiwan, 55 F.R. 34585
(August 23, 1990) (documents destroyed
by fire); NSK Ltd. v. United States, 794
F. Supp. 1156, 1160 (Ct. Int’l Trade
1992) (corporate policy to destroy data
after five years). The Uranium Coalition
argues that the CIT has rejected a “‘best
efforts’”” exception to the application of
BIA. See Tai Yang Metal Industrial Co.,
Ltd. v. United States, 712 F. Supp. 973,
977-78 (Ct. Int’l Trade 1989); Uddeholm
Corp. v. United States, 676 F. Supp.
1234, 1237 (Ct. Int’l Trade 1987). The
Uranium Coalition further argues that
Kazakhstan’s inability to obtain
information from third parties?® is no
exception to the requirement of a BIA
determination. The Uranium Coalition
argues that the Department has
consistently applied BIA when
information held by a third party has
not been submitted. See Fresh and
Chilled Atlantic Salmon from Norway;
Final Results from Antidumping Duty
Administrative Review, 58 FR 37912,
37915 (July 14, 1993); see also Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, from the
People’s Republic of China; Final
Results of Antidumping Duty
Administrative Reviews, 61 FR 65527,
65538 (December 13, 1996). The
Uranium Coalition also notes that the

1The Uranium Coalition notes that it is uncertain
from the evidence whether Kazakhstan expended
sufficient effort in obtaining information from third
parties.
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Department has determined that the fact
that a third party might have incentive
not to provide information is no
exception to the application of BIA. See
Notice of Final Determination of Sales
at Less Than Fair Value: Hot-Rolled
Flat-Rolled Carbon-Quality Steel
Products from Japan, 64 FR 24329,
24368 (May 6, 1999) 2.

The Uranium Coalition argues that the
Department should apply total, not
partial, BIA in calculating the final
margin. The Uranium Coalition first
argues that the Department should have
proceeded to a final determination
based on BIA due to Kazakhstan’s
failure to answer the original
guestionnaire. Disagreeing with the
Department’s decision to issue a
supplemental questionnaire instead, the
Uranium Coalition argues that,
nevertheless, the Department should
apply total BIA in its final
determination as Kazakhstan’s
subsequent response is inadequate,
untimely and not verifiable. The
Uranium Coalition points to numerous
deficiencies in Kazakhstan’s response,
including: (1) No U.S. sales information
provided for its Section C response,
which is necessary to calculate prices;
(2) information based on 1994 and 1998
data, instead of 1991 data; (3) factors of
production reported only for the in situ
leaching production processes, despite
the use of other processes during both
1991 and 1994; (4) incomplete factors of
production data provided; (5) no
financial or government documents
provided; (6) no quantity and value of
sales data provided for its Section A
response; and (7) no supporting
documentation for Section D provided,
as requested by the Department. The
Uranium Coalition argues that
Kazakhstan should not be allowed to
benefit from submitting self-selected
information. While 1991 information
may no longer be available, the Uranium
Coalition argues that regardless of the
passage of time, change in personnel,
and destruction of relevant records, the
Department should base its final
determination on BIA. See Koyo Seiko
Co. Ltd. v. United States, 796 F. Supp.
517, 525 (Ct. Int’l Trade 1992) (applying
BIA where respondent was unable to
provide 1974 information in 1986). The
Uranium Coalition argues that not only
is the Department unable to calculate
foreign market value without factors of
production data, overall, the submitted

2The Uranium Coalition states that while that
determination was made under the current
antidumping statute, the principle of making an
adverse inference when information is not provided
applies to the pre-URAA use of BIA. See Rhone
Poulenc v. United States, 899 F.2d 1185, 1190-91
(Fed. Cir. 1990).

data is insufficient for the Department to
calculate a margin.

As Kazakhstan is the sole respondent
and a non-market economy, the
Uranium Coalition argues the only rate
the Department should use is the rate
from the preliminary determination.
The rate established in the preliminary
determination was based upon the
petition and information submitted by
Petitioners and two parties from which
the Department solicited information.
See Preliminary Determination of Sales
at Less Than Fair Value: Uranium from
Kazakhstan, et al. 57 FR at 23382.

The Uranium Coalition argues that
Kazakhstan has not cooperated with the
investigation from the start, beginning
with its failure to respond to the original
guestionnaire. The Uranium Coalition
notes that while Kazakhstan had 60
days to prepare for the resumed
investigation after providing notice of
its intent to terminate the Suspension
Agreement, it nevertheless provided no
information. Furthermore, the Uranium
Coalition notes that the data untimely
provided by Kazakhstan during
verification could have been reviewed
prior to the date its questionnaire
responses were due. The Uranium
Coalition argues that this demonstrates
Kazakhstan’s failure to cooperate; the
Department should consider
Kazakhstan’s lack of cooperation in its
final determination and apply the rate
established in the preliminary
determination.

While Kazakhstan disagrees with the
continuation of the investigation, it
argues that if the investigation is not
terminated, the Department should use
1994 factor information in its final
determination. Kazakhstan argues that it
cooperated to the best of its ability,
again noting that the original
respondent named in the petition, the
Soviet Union, no longer exists.
Kazakhstan states that several third
parties control the POI data on sales and
production for the area in the Soviet
Union now known as Kazakhstan.
Kazakhstan notes that it attempted to
obtain data from these third parties.
Within MINATOM, Kazakhstan states
that it contacted and requested
information from the First Department,
Atomredmetzoloto, which oversaw
mining and milling in the Soviet Union
during the POI, and Techsnabexport,
which oversaw all uranium sales from
the Soviet Union during the POI.
Kazakhstan states that it received no
information from these requests.
Kazakhstan also states that while the
regional departments that reported to
Atomredmetzoloto (Uzhpolymetal,
Vostokredmet, Tselliny and
Prikaspiysky (a.k.a. Kaskor)) are

possible sources of POI sales and
production information, it is unclear
what records they created and retained
in the ordinary course of business as
each followed different standards then.
Furthermore, Kazakhstan notes that
none of these records are under its
control; Uzhpolymetal is in Kyrgyzstan
and Vostokredmet is located in
Tajikistan. As for Tselliny and Kaskor,
Kazakhstan states that it explained
during verification that neither regional
department was under the direct control
of KATEP or of Kazatomprom. Finally,
Kazakhstan notes that because many of
the third parties now compete with
Kazakhstan in the uranium market, they
have an incentive not to respond to
requests for information.

Kazakhstan also argues that after the
dissolution of the Soviet Union on
December 25, 1991, there was no formal
centralized management of uranium
activities in Kazakhstan until the
establishment of KATEP on February
12, 1992. Kazakhstan notes that while
KATEP was created to take sole
responsibility for all sales of subject
merchandise from Kazakhstan, KATEP
did not have full day-to-day
management responsibility over all
uranium production in Kazakhstan.
Kazakhstan asserts that Kazatomprom,
created on July 12, 1997, was the first
entity with sole responsibility for the
mining and marketing of uranium from
Kazakhstan. Kazakhstan argues that the
lack of formal oversight contributed to
the incomplete nature of the 1991 and
1994 records.

Kazakhstan argues that the passage of
time is another constraint on the
availability of information. Kazakhstan
notes that the individuals who recorded
information during the POI are not the
same individuals who helped prepare
the questionnaire responses. Without
the personal recollection of these
individuals, Kazakhstan argues that
reconstruction of the archived files was
difficult. Kazakhstan also argues that
because the POI is eight years ago, much
of the 1991 (as well as the 1994)
information has been destroyed in the
ordinary course of business pursuant to
document destruction policies,
referencing the certificate of destruction
produced during verification as
examples of the policies. See May 13,
1999 Verification Report (“‘Verification
Report”), at 13 and 26. Kazakhstan was
also hindered in its efforts to locate data
as much of the information on uranium
was, and still is, considered state
secrets. Kazakhstan states that
knowledge on the material was limited
and circulation of information was
restricted. Only a limited number of
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documents on uranium were made and
circulated among a small circle of
officials. Accordingly, Kazakhstan
argues that this made locating complete
sets of documents difficult.

Kazakhstan argues that its efforts in
light of the unusual and difficult
situation indicates it cooperated to the
best of its ability and, thus, the
Department should use the 1994 factors
information submitted by Kazakhstan in
the final determination. Kazakhstan
argues that the 1994 information it
produced, despite the described
obstacles, is as complete as possible, as
well as verifiable. Kazakhstan states that
it submitted 1994 factors information for
four of the seven facilities operating
during the POI. Kazakhstan argues that
the Department has complete
information on the total uranium output
at these four facilities, and the inputs
needed to produce one kilogram of
uranium at each of those facilities.
Kazakhstan argues that the main source
documents provided for 1994, the
technical reports, tied to other
information available for 1994, such as
the unit reports, monthly cost of
production reports and the annual
report filed with government
authorities. Kazakhstan concedes that
the Department was generally unable to
trace the 1994 technical reports to a
level of detail lower than the unit
reports but argues that this was because
more detailed information did not exist,
and was not because of any
inconsistency in the information.

Kazakhstan argues that the 1994
factors information is as representative
of uranium production during the POI
as any other source. Kazakhstan also
argues that the 1994 factors information
accurately represents possible uranium
production today. Accordingly,
Kazakhstan argues that an antidumping
duty based on the provided 1994 factors
information would be superior to one
based on other sources. In comparing
the 1994 information with the limited
information available for 1991,
Kazakhstan claims that similar inputs
were consumed at similar levels and
facility production levels were
comparable. In fact, Kazakhstan suggests
that 1994 data may be preferred over
1991 data as Kazakhstan controlled the
1994 facilities, whereas MINATOM
controlled the 1991 facilities.
Furthermore, Kazakhstan argues that the
1994 factors are based on actual
production information in Kazakhstan
at the same facilities operating in 1991,
whereas the factors submitted by
petitioners and used in the preliminary
determination were estimates for
Canadian facilities, where actual source
documents were not used.

Kazakhstan notes that the Department
has substantial discretion in selecting
the source of BIA to use in its
calculations. See Magnesium Corp. v.
United States, 938 F. Supp. 885, 902 (Ct.
Int’l Trade 1996). Kazakhstan asserts
that the Uranium Coalition incorrectly
contends that the Department must use
information submitted in the petition as
BIA. Kazakhstan notes that the
Department may consider any and all
information on the record in selecting
BIA and argues that the final
determination should be based on
republic-specific data. Accordingly,
Kazakhstan argues that the data it has
submitted is far superior to the
information submitted by the
petitioners.

Department’s Position: The
Department continues to apply the
overall rate of 115.82 percent as the BIA
rate for the final determination. The
Department notes that at verification
none of the information provided,
timely or otherwise, could be traced to
annual report information at
verification. Further, the Department
was unable to check original well-site
and factory information to tie to the few
technical reports available for review.
As a result, the record data can only be
considered fragmentary. Without any
verifiable data, the Department must
resort to the rate established at
preliminary determination.
Additionally, while Kazakhstan asserts
that it should not be held responsible
for the failure of Tenex to provide data
regarding U.S. shipments of subject
merchandise during the POI, the
Department notes that precedent to the
contrary exists. Even where another
party controls the information, the
Department may rely on BIA if the
information is not provided by the
respondent. See Helmerich & Payne,
Inc. v. United States, 24 F. Supp. 2d
304, n. 6 (Ct. Int’l Trade 1998).

The Department’s practice is to base
BIA on a simple average of the margins
based on petition data, as opposed to
the highest margin based on petition
data, when the Department determines
that the respondent has attempted to
cooperate with the Department’s
Investigationinvestigation. In this
instance, the Department calculated a
natural and enriched uranium rate,
modifying the original petition rates.
Therefore, the Department considers it
appropriate to apply the average rate of
115.82%. See e.g., Preliminary
Determination of Sales at Less Than Fair
Value: Circular Welded Non-Alloy Steel
Pipe from Taiwan, 57 FR 17892 (April
28, 1992). The Department believes that
Kazakhstan attempted to cooperate in
this proceeding because, while the

response lacks sufficient data to use in
the calculation of a dumping margin, it
nevertheless contains sufficient data for
the Department to conclude that a
serious and sustained effort was
undertaken by Kazakhstan to provide
data responsive to the Department’s
questionnaires for the POI. Therefore,
the Department is basing the final
margin on an average of the margins for
uranium concentrate and enriched
uranium derived from the petition. In
this instance, the petition included
margins for natural and enriched
uranium, which the Department
adjusted for purposes of the preliminary
determination See Preliminary
Determination of Sales at Less Than
Fair Value: Circular Welded Non-Alloy
Steel Pipe from Taiwan, 57 FR 17892
(April 28, 1992). The average of those
rates, as adjusted, is 115.82 percent.

Comment 3: The Uranium Coalition
asserts that the Department has the
authority to clarify the scope of this
Investigationinvestigation to include
Kazakhstan origin natural uranium
enriched in third countries in order to
prevent the potential circumvention of
any future antidumping duty order. The
Uranium Coalition further asserts that
such a clarification would be in
accordance with the Department’s
substantial transformation analysis, the
intent of the petition, and the purpose
of the antidumping law. Regarding their
circumvention concerns, the Uranium
Coalition cites the potential cost savings
for utilities purchasing Kazakhstan
origin uranium at the unrestricted
market price and claim that contracts
permitting the foreign enrichment of
Kazakhstan origin uranium are already
in place. The Uranium Coalition notes
that the Department’s need to address
potential circumvention in its
substantial transformation analyses may
result in a determination which differs
from that of the United States Customs
Service (*‘U.S. Customs”) and that, in
this case, the elements of the
Department’s substantial transformation
analysis require a determination that
third-country enrichment does not
change the country of origin of
Kazakhstan uranium.

The Uranium Coalition asserts that,
while the petition’s scope did not
specifically include uranium enriched
in third countries, its intent was clearly
to cover all forms of uranium products
and to prevent circumvention. The
Uranium Coalition argues that there was
no reasonable basis in 1991 to foresee
the increasing use of foreign enrichment
by U.S. utilities and that the Suspension
Agreement was subsequently modified
to cover these third-country enrichment
transactions. Finally, the Uranium
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Coalition notes that the Department
must clarify the scope of this
Investigationinvestigation in order to
achieve the antidumping law’s purpose
of remedying the negative impact on a
U.S. industry of unfairly traded imports.
The Uranium Coalition argues that,
when the unfairly-priced Kazakhstan
uranium is enriched abroad rather than
in the United States, the injurious effect
on the mining sector of the U.S.
industry is not altered and that the
adverse effects are in fact exacerbated
because the enrichment sector of the
U.S. industry is damaged.

Kazakhstan contends that the
Uranium Coalition’s request represents
an untimely attempt to improperly
expand the scope of the investigation
and any resulting antidumping duty
order to cover uranium produced in
countries not subject to this
Investigationinvestigation. Kazakhstan
argues that all of the factors normally
considered by the Department in its
substantial transformation analysis
confirm that enrichment does
substantially transform and confer a
new country of origin on enriched
uranium. Thus, Kazakhstan asserts the
Department does not have the authority
to expand the scope of this proceeding.
Kazakhstan further asserts that
including uranium enriched, and
therefore produced, in third countries in
the scope of this case would violate the
World Trade Organization’s Agreement
on Rules of Origin as well as
*circumvent” the standards for
circumvention established in the U.S.
statute.

Department’s Position: The
Department agrees with Kazakhstan, in
part. As an initial matter, there is no
evidence on the record to indicate that
there were any entries into the United
States during the POI of Kazakhstan
uranium enriched in a third country. In
fact, the Uranium Coalition notes in its
brief that the practice about which they
are concerned evolved after the POI.
The Uranium Coalition’s concern
clearly centers on current and future
contracts involving third-country
enrichment and, therefore, is unrelated
to the calculation of a dumping margin
on uranium from Kazakhstan during the
POI. Thus, the Department need not
decide in this final determination
whether uranium from Kazakhstan
enriched in a third country was sold at
less than fair value during the POI.

With respect to the third-country
enrichment issue, its importance and
complexity is illustrated by the
extensive argument contained in the
Uranium Coalition’s and Kazakhstan’s
briefs and in the time devoted to this
issue at the hearing. However,

Kazakhstan argues that the Uranium
Coalition raised the third-country
enrichment issue so late in the
proceeding that its due process rights
were prejudiced. The Department finds
that neither the Department nor
Kazakhstan could effectively examine
the issue prior to issuance of the final
determination. A review of the case
schedule on and after the date of the
Uranium Coalition’s filing illustrates the
point. The Uranium Coalition’s
submission was filed on April 26, 1999,
one week prior to the beginning of
verification. The Department conducted
verification in Kazakhstan during the
week of May 4, 1999 through May 8,
1999, and issued a verification report on
May 13, 1999. Parties filed case briefs
on May 17, 1999, and rebuttal briefs on
May 21, 1999. The hearing was held on
May 26, 1999, just eight days before the
date of the final determination. This
schedule simply did not permit the
Department sufficient time to issue
supplemental questionnaires, pose
questions to the Uranium Coalition or
engage in the other activities necessary
to properly evaluate the law, arguments,
and facts surrounding this issue.
Additionally, the Uranium Coalition’s
filing on this issue was made in the
context of an investigation resumed
after an almost eight-year hiatus, during
which the Government of Kazakhstan
began rationalizing its uranium
production. Furthermore, during the
initial investigation, the respondent
country became independent, further
complicating the link between the
initial 1991-92 phase of the
investigation, the 1999 resumed
investigation, and the third-country
enrichment issue.

As a result of the above
considerations, and to provide sufficient
opportunity for full analysis of the law,
argument and facts regarding this issue,
the Department will initiate a scope
inquiry on Kazakhstan uranium
enriched in a third country
simultaneously with the issuance of any
antidumping order in this proceeding.

Comment 4: The Uranium Coalition
contends that the Department should
include uranium imported under a U.S.
Customs temporary import bond (“TIB”)
within the scope of this
Investigationinvestigation in order to
prevent certain “‘swap’’ transactions
which may otherwise be used to
circumvent a future antidumping duty
order. The Uranium Coalition argues
that, in this case, the Department has
clear evidence, based on the past
conduct of importers and domestic
parties during the administration of the
Suspension Agreement, that
temporarily-imported merchandise can

be, and has been, used to introduce
dumped merchandise into U.S.
commerce. The Uranium Coalition
asserts that the Department has the
authority to inform U.S. Customs that,
due to the fungibility of the product and
the nature of commercial activities in
this particular industry, all Kazakhstan
uranium entries, including TIB entries,
must be subject to antidumping duty
assessment to prevent circumvention of
an order.

Alternatively, the Uranium Coalition
urges the Department, at a minimum, to
direct U.S. Customs to consider any
entry of Kazakhstan uranium as a
consumption entry subject to the
antidumping order unless the TIB
*‘statement of use’” accompanying the
TIB application under 19 CFR 10.31
includes a statement that the uranium to
be imported under TIB will not be, and
has not been, used as part of any swap,
loan, or exchange transaction.

Kazakhstan argues that the Uranium
Coalition’s request to include
Kazakhstan uranium entered under TIB
in the scope of this proceeding is both
untimely and improper and should be
rejected by the Department. Kazakhstan
notes that this issue was first raised in
the Uranium Coalition’s case brief,
disallowing the Department the
opportunity to make use of proper
notice and comment procedures before
departing from a prior practice with
such broad implications. Furthermore,
Kazakhstan notes the Uranium
Coalition’s concession that the
Department has previously held, and
the CIT upheld, that antidumping duty
orders do not apply to merchandise
entered under TIB.

Department’s Position: The
Department agrees with Kazakhstan. As
noted by the Uranium Coalition, the
Department has previously rejected a
request to apply antidumping duties to
merchandise imported under TIB
procedures. See Remand Determination:
Titanium Metals Corp. v. United States,
Court No. 94-04-00236 (Apr. 17, 1995).
The CIT then upheld this decision. See
Titanium Metals Corp. v. United States,
901 F. Supp. 362 (Ct. Int’l Trade 1995).
While the Department recognizes the
Uranium Coalition’s concerns regarding
the atypical characteristics of uranium
and the uranium industry, the
Department reaffirms its prior finding
that merchandise entered pursuant to
TIB is not entered for consumption. As
a result, antidumping duties cannot
apply to TIB entries. In addition, the
Department has no legal authority to
instruct U.S. Customs to require an
additional certification for such
Kazakhstan TIB entries, as alternatively
requested by the Uranium Coalition.
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Comment 5: Kazakhstan notes that the
respondent named in the original
antidumping petition, the Soviet Union,
was dissolved less than one month after
initiation of the
Investigationinvestigation and no longer
exists. Kazakhstan stresses that while
the courts sustained the determination
to continue the
Investigationinvestigation despite the
dissolution of the Soviet Union, the
final determination of the
Investigationinvestigation must be based
on facts involving Kazakhstan, not the
Soviet Union. Kazakhstan argues that
the distinction between Kazakhstan and
the Soviet Union is critical to the
Department’s analyses of: (1) Whether
the petition was filed on behalf of the
domestic industry against Kazakhstan in
particular; (2) whether there were sales
of subject merchandise from Kazakhstan
to the United States during the POI; and
(3) the selection of surrogate values for
Kazakhstan.

According to the Uranium Coalition,
the fact that Kazakhstan is no longer a
part of the Soviet Union does not
change the Department’s obligation to
conduct an antidumping investigation
of uranium produced during the POl in
the territory which is now Kazakhstan.
The Uranium Coalition argues that the
Department reasonably construed the
antidumping statute as authorizing
continuation of this
Investigationinvestigation, despite the
fact that the petition leading to this
Investigationinvestigation was filed
against subject merchandise from the
Soviet Union.

According to the Uranium Coalition,
Section 731 of the Act instructs the
Department to impose antidumping
duties whenever foreign merchandise is
sold at less than fair value in the United
States, where the International Trade
Commission determines that such
imported merchandise causes injury to
a domestic industry. The Uranium
Coalition further argues that this
statutory provision contains no
requirement that the Department take
changes in the political landscape of a
foreign territory into account when
determining whether the imposition of
antidumping duties is warranted.
According to the Uranium Coalition, it
is the foreign merchandise—not the
particular political configuration of the
territory in which the merchandise
originated—which is the critical aspect
of the antidumping analysis. Thus, the
Uranium Coalition concludes, changes
in the geopolitical territory of the former
Soviet Union are not relevant for
purposes of determining whether
uranium produced in any region of the

former Soviet Union was traded unfairly
in the United States.

In support of its conclusion, the
Uranium Coalition cites to Tenex Il. See
802 F. Supp. 469. According to the
Uranium Coalition, the CIT held that the
Department had full legal authority to
continue its uranium investigation
against the former Soviet republics,
notwithstanding dissolution of the
Soviet Union, because the antidumping
statute did not require the Department
to take into account changes in political
structures in the course of its
investigation. Further, according to the
Uranium Coalition, since the Tenex
proceedings, this rationale has been
applied consistently by the Department.
See Transfer of the Antidumping Order
on Solid Urea from the Union of Soviet
Socialist Republics to the
Commonwealth of Independent States
and the Baltic States and Opportunity to
Comment, 57 Fed. Reg. 28828 (Jun. 29,
1992); Application of U.S. Antidumping
and Countervailing Duty Laws to Hong
Kong, 62 Fed. Reg. 42965 (Aug. 11,
1997); Solid Urea from the German
Democratic Republic, 63 Fed. Reg. 7122,
7122-23 (Feb. 12, 1998); Certain Cut-to-
Length Carbon-Quality Steel Plate from
the Former Yugoslav Republic of
Macedonia, 64 Fed. Reg. 12993 (Mar.
16, 1999).

Department’s Position: The
Department agrees with Kazakhstan, in
part. The Department agrees that
Kazakhstan is a different entity from the
Soviet Union. In recognition of that fact,
the Department attempted to collect and
verify separate Kazakhstan-specific
information. However, Kazakhstan
failed to provide sufficient verifiable
data which the Department could use in
its analysis. As a result, the Department
must use BIA, for the reasons discussed
in Comment 2, above. The Department
notes that the continuation of this
investigation against Kazakhstan was
challenged at the CIT, where the
Department’s decision to continue was
upheld. See Tenex proceedings.

Comment 6: Kazakhstan argues that
the investigation should be terminated
as the Uranium Coalition does not have
the support of the domestic industry
and, thus, lacks standing to represent
the industry in the resumed
investigation. Kazakhstan claims that
two of the original petitioners, Power
Resources, Inc. (““PRI”’) and Cogema,
Inc. (““Cogema’), currently account for
over half the production of uranium in
the United States. Kazakhstan states that
PRI expressed its opposition to the
investigation in an April 15, 1999 letter
and Cogema expressed its opposition in
a May 5, 1999 letter. Kazakhstan argues
that their opposition indicates that the

investigation is not “‘on behalf of” the
domestic uranium industry.

Kazakhstan argues that the
Department has the power to rescind its
decision to initiate an antidumping
investigation where it is discovered that
the petition is not being maintained on
behalf of the industry. See Gilmore Steel
Corp. versus United States, 585 F. Supp.
670, 674 (Ct. Int’l Trade 1984).
Kazakhstan argues that when members
of the domestic industry provide
grounds to doubt a petitioner’s standing,
the Department should evaluate
whether those parties which oppose the
investigation represent a majority of the
domestic industry, to determine
whether the petition is properly filed on
behalf of the domestic industry. See
Suramerica de Aleaciones Laminadas,
C.A. v. United States, 966 F.2d 660,
662-63 (Fed. Cir. 1992). Kazakhstan
claims that PRI and Cogema account for
a majority of the domestic industry and,
since this majority of the domestic
industry opposes the investigation,
Kazakhstan argues that the Department
should terminate the investigation
immediately.3

The Uranium Coalition also states that
the letters from PRI and Cogema were
not properly filed, are therefore not on
the record of this investigation and thus
cannot be considered by the
Department. Moreover, even if the
letters had been properly placed on the
record, the Uranium Coalition
continues, Cogema and PRI are parties
that are related to the producer through
their joint ventures in Kazakhstan.
Hence, neither PRI nor Cogema would
be considered part of the domestic
industry.

Department’s Position: The
Department agrees with the Uranium
Coalition. The Department notes that
the letters submitted by PRI and
Cogema, as domestic uranium producers
opposed to the investigation, were
improperly submitted and cannot be
considered. First, the letter from PRI, to
which Kazakhstan refers, does not
appear on the record for this
investigation. Second, the courtesy
copies of the PRI and Cogema letters
provided separately to Department
analysts show no certificate of service,
and thus it appears that the parties were
never properly served the letters.
Pursuant to 19 CFR 353.31(g)(2), the
Department “will not accept any
document that is not accompanied by a
certificate of service listing the parties
served, the type of document served,

3 As an alternative, Kazakhstan suggest that the
Department survey all uranium producers in the
United States to determine the producers’ stance on
the investigation.
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and, for each, indicating the date and
method of service.” Third, neither letter
contains a certification as to the
contents of the letter, as required under
19 CFR 353.31(i).4

The PRI and Cogema letters were also
untimely submitted. Pursuant to 19 CFR
353.31(c)(2), the Department “will not
consider any allegation in an
investigation that the petitioner lacks
standing unless the allegation is
submitted, together with supporting
factual information, not later than 10
days before the scheduled date for the
Secretary’s preliminary determination.”
The Department notes that while
Pathfinder Mines Corporation
(““Pathfinder”’), a Cogema subsidiary,
properly submitted a letter to the record
in furtherance of Cogema’s opposition,
Pathfinder’s letter was dated May 17,
1999, which is clearly past the
regulatory deadline.

Finally, even if PRI and Cogema had
properly expressed their opposition to
this investigation, publicly available
information indicates that PRI, a wholly
owned subsidiary of Cameco, and
Cogema, a foreign-owned producer,
have certain joint ventures with
Kazakhstan that mandate the
Department to disregard their
opposition to the investigation. See the
Uranium Coalition’s rebuttal brief, at
Exhibit 3 (“The Reconstruction of the
Uranium Industry in Kazakhstan).
Section 771(4)(A) defines the term
industry to mean ‘“‘the domestic
producers as a whole of a like product.”
Section 771(4)(B) provides that ‘“when
some producers are related to the
exporters * * * of the allegedly * * *
dumped merchandise, the term
“industry’”” may be applied in
appropriate circumstances by excluding
such producers from those included in
that industry.” As both PRI and Cogema
have business relations with the foreign
producer in this investigation, the
Department is disregarding their
positions for purposes of standing. For
these aforementioned reasons, even if
the objections had been properly and
timely filed, the Department would
continue this investigation.

Comment 7: Kazakhstan argues that it
made no sales of subject merchandise to
the United States during the POI as it
did not exist during the POI. Kazakhstan
argues that as part of the Soviet Union,

4The Department notes that even had the letters
been certified, the contents fail to substantiate
Kazakhstan’s claim that PRI and Cogema represent
a majority of the domestic uranium industry by
providing the evidence stipulated in the
Department’s regulations. Accordingly, the
Department cannot assume that PRI and Cogema
represent a majority of the domestic uranium
industry.

the region’s economy was under the
guidance and control of Soviet
authorities and companies existing in
the region had no independent
production or sales activities.
Kazakhstan argues that during the POI,
Tenex had sole authority for making
sales of uranium produced in the Soviet
Union, noting that Tenex is a wholly-
owned and controlled subsidiary of
MINATOM. Kazakhstan further notes
that, pursuant to contracts between
Tenex and the uranium producers for
the region during the POI, the manner
in which the uranium producers were
compensated for uranium provided to
Tenex reveal that the uranium
producers had no control over sales.
Accordingly, Kazakhstan states that
even if there was any evidence of sales
from Kazakhstan to the United States
during the POI, and Kazakhstan asserts
there is no such evidence, under the
circumstances it is not reasonable to
conclude that Kazakhstan or its uranium
producers bore any responsibility for
those sales.

Kazakhstan insists that ““where parties
in the territory that is now the Republic
of Kazakhstan were not even
responsible for the sales of their
merchandise at the time, proving the
negative is virtually impossible.” See
Kazakhstan’s Rebuttal Brief, at 17.
Kazakhstan states that the Uranium
Coalition has not disputed that no sales
of subject merchandise produced in
Kazakhstan were made to the United
States during the POI. Kazakhstan
argues that without sales, the
Department has previously held that
“there are no United States prices with
which to compare foreign market value,
and, thus, no dumping margins.” See
Final Determination of No Sales at Less
Than Fair Value: Ferrosilicon from
Argentina, 58 FR 27534, 27535 (May 10,
1993). Kazakhstan argues that this
conclusion flows directly from the
definition of U.S. price. See 19 CFR
353.41(a). Kazakhstan argues there is no
evidence of any sales, thus, the
Department has no reasonable basis to
conclude that there were any dumping
margins and the investigation should be
terminated.

The Uranium Coalition argues that
Kazakhstan’s assertion, that it made no
sales of subject merchandise to the
United States during the POI, is based
on the incorrect assumption that the
investigation covers material sold by
Kazakhstan or by a ““Kazakh entity.”
The Uranium Coalition argues that
Kazakhstan should properly be
considering material from Kazakhstan
that is sold in the United States, and not
considering the party that controlled
production or sold the uranium, noting

that the Department’s instructions to
U.S. Customs was ‘““for all
manufacturers, producers, and exporters
of uranium from Kazakhstan.” The
Uranium Coalition notes that the burden
of proof is on Kazakhstan to produce
evidence that there were no sales of
subject merchandise to the United
States during the POI. See Electrolytic
Manganese Dioxide from Ireland; Final
Determination of No Sales at Less Than
Fair Value, 54 FR 8776 (March 2, 1989);
see also, Final Determination of No
Sales at Less Than Fair Value:
Ferrosilicon from Argentina, 58 FR
27534, 27535 (May 10, 1993). The
Uranium Coalition argues that
Kazakhstan has failed to meet its burden
by failing to provide verified evidence,
noting that the Department’s verification
report states that Kazakhstan did not
provide any evidence that could have
resolved whether there were any
shipments to the United States during
the POI. Furthermore, the Uranium
Coalition contends that it is highly
likely that there were sales of uranium
from Kazakhstan to the United States
during the POI as the region now known
as Kazakhstan accounted for 50 percent
of all uranium production by the former
Soviet republics in 1991. See the
Uranium Coalition’s Rebuttal Brief at
32.

Department’s Position: The
Department agrees with the Uranium
Coalition. The issue of continuing this
proceeding with respect to the
individual Republic was previously
settled in court. See Tenex proceedings.
Thus, the claim that Kazakhstan itself
did not make any sales of uranium to
the U.S. during the POl is irrelevant to
this investigation. As the Uranium
Coalition points out, Kazakhstan
accounted for 50 percent of all uranium
production of the Soviet Union.
Furthermore, at verification, the
Department found that Tenex and the
Tselliny combinat had signed a
commission agreement in 1990. See
Verification Report at 3. This
commission contract supports the
contention that a regular channel of
trade of natural uranium from
Kazakhstan through Tenex to foreign
locations had been established. The
Department noted at verification that
Kazakhstan’s responses “included
shipping documents indicating that
uranium produced in Kazakhstan may
have been shipped to the United States
by Tenex both before and during the
POLl.” See Verification Report at 10-11.
At verification, given this evidence, the
Department attempted to confirm
whether there were sales of subject
merchandise to the United States during
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the POI. While the Department
requested additional data from
Kazakhstan regarding U.S. sales,
Kazakhstan failed to provide any data to
clarify the existing evidence. Similarly,
when the Department attempted to
follow up on the Tenex-Tselliny
combinat contract, Kazakhstan did not
provide any supporting documentation,
such as receipts or other documentation
indicating payments received from
Tenex pursuant to the contract. As a
result, the Department was unable to
examine key source data which could
have supported Kazakhstan’s claim of
no shipments to the United States of
subject merchandise during the POI.
Evidence on the record indicates that
uranium from what is now known as
Kazakhstan was most likely shipped to
the United States during the POI.
Kazakhstan was unable to provide
information countering this evidence.
Accordingly, the Department must
conclude as BIA that there were sales of
subject merchandise to the United
States during the POI and Kazakhstan
did not provide data on those sales.

Comment 8: Kazakhstan argues that
the Department should use South Africa
as the primary surrogate country.
Kazakhstan argues that its surrogate
value submission to the record, dated
April 28, 1999, demonstrates that South
Africa satisfies the statutory criteria for
selection as the primary surrogate
country, pursuant to Section 773(c)(4) of
the Act. Kazakhstan argues that the
Department is permitted to select a
different surrogate country in the final
determination than selected in the
preliminary determination, citing
Tehnoimportexport v. United States,
766 F. Supp. 1169, 1175 (Ct. Int’l Trade
1991); and Kerr McGee Chemical Corp.
v. United States, 985 F. Supp. 1166,
1180 (Ct. Int’l Trade 1997). Kazakhstan
argues that in the preliminary
determination, the Department used a
single surrogate based on Soviet Union
economic data because, lacking accurate
or detailed information, the Department
mistakenly assumed that the level of
economic development of the former
Soviet Union republics was essentially
the same. However, Kazakhstan argues
there is now enough information
available to show the former republics’
different levels of economic
development, thus, the Department
should not make the same assumption
at the final determination. Kazakhstan
argues that the Department has
generally preferred using publicly
available pricing information as the
source of surrogate values as opposed to
using proprietary information.
Kazakhstan asserts that the only

publicly available information on the
record to value virtually every input
used to produce subject merchandise is
from South Africa. Accordingly,
Kazakhstan argues that the Department
should select South Africa as the
primary surrogate country in the interest
of calculating a fair and accurate margin
in the final determination. Finally,
Kazakhstan argues that the Department
should not add freight charges to the
valuation of any input for which freight-
inclusive import values are used as
surrogate values.

The Uranium Coalition rebuts
Kazakhstan’s contention that South
Africa should be the primary surrogate
country by stating that the Department
does not change surrogate countries
after the preliminary determination
unless it finds compelling reasons to do
so. The Uranium Coalition argues that,
to date, Kazakhstan has not provided
such information. Further, the Uranium
Coalition cites to the Addendum to
Memorandum Regarding Choice of
Surrogate Countries, Antidumping
Investigation of Uranium from the
Former Soviet Union (March 24, 1992),
where the Department determined that
the most appropriate course of action
was to use the surrogate countries
decided upon for the Soviet Union, for
the NIS. The Uranium Coalition also
contends that Kazakhstan’s premise that
the Department did not perform a
surrogate country analysis is incorrect.
Furthermore, the Uranium Coalition
states that Kazakhstan'’s assertion that
because Kazakhstan is not the Soviet
Union that the Department’s prior
analysis is incorrect. Finally, the
Uranium Coalition argues that the
information on the record for South
Africa is incomplete and unreliable in
many respects.

Department’s Position: As the
Department is relying on BIA for its
calculation of the antidumping duty
margin in this proceeding, this issue is
moot. See Comment 2.

Suspension of Liquidation

In accordance with Section 735(d) of
the Act, the Department is instructing
U.S. Customs to continue suspending
liquidation of all unliquidated entries of
uranium from Kazakhstan, as defined in
the Scope of the Investigation section of
this notice, that are entered or
withdrawn from warehouse for
consumption on or after January 11,
1999 (the effective date of the
termination of the Suspension
Agreement). U.S. Customs shall
continue to require a cash deposit or
bond equal to 115.82 percent ad
valorem, the estimated weighted-
average amount by which the foreign

market value of the subject merchandise
exceeds the United States price, for all
manufacturers, producers and exporters
of uranium from Kazakhstan. These
suspension of liquidation instructions
will remain in effect until further notice.

International Trade Commission
Notification

In accordance with Section 735(b)(2)
of the Act, the Department has notified
the International Trade Commission
(“ITC”) of its final determination. The
ITC will determine whether these
imports are materially injuring, or
threaten material injury to, the United
States uranium industry. The ITC shall
make this determination before the
latter of: (1) 120 days after the effective
date of the preliminary determination;
or (2) 45 days after publication of the
Department’s final determination. If the
ITC determines that such injury does
not exist with respect to uranium, this
proceeding will be terminated and all
securities will be refunded or canceled.
If the ITC determines that such injury
exists with respect to uranium, the
Department will issue an antidumping
duty order directing U.S. Customs
officials to assess antidumping duties on
all imports of uranium from Kazakhstan
for the period discussed above in the
Suspension of Liquidation section of
this notice.

This determination is issued and
published in accordance with Section
735(d) of the Act (19 U.S.C. 1673(d))
and 19 C.F.R. 353.20(a)(4).

Dated: June 3, 1999.

Richard W. Moreland,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 99-14782 Filed 6-9-99; 8:45 am]
BILLING CODE 3510-DS-U

DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration

[Docket No. 990416102—-9102—01]

RIN 0648-ZA64

Notice and Request for Proposals

AGENCY: National Weather Service
(NWS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).

ACTION: Request for proposals.

SUMMARY: The Collaborative Science,
Technology, and Applied Research
(CSTAR) Program represents an NOAA/
NWS effort to create a cost-effective
continuum from basic and applied
research to operations through
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collaborative research between
operational forecasters and academic
institutions which have expertise in the
environmental sciences. These activities
improve the accuracy of forecasts and
warnings of environmental hazards by
applying scientific knowledge and
information from the modernization of
the NWS. The NOAA CSTAR Program
is a contributing element of the U.S.
Weather Research Program, which is
coordinated by the interagency
Committee on Environmental and
Natural Resources. NOAA'’s program is
designed to complement other agency
contributions to that national effort.
DATES: Proposals must be received by
the NWS no later than close of business,
Friday, October 1, 1999. We anticipate
review of full proposals will occur
during October 1999 and funding
should begin during early 2000 for most
approved projects. January 1, 2000,
should be used as the proposed start
date on proposals, unless otherwise
directed by the appropriate Program
Officer. Applicants should be notified of
their status within 3 months of the
closing date. All proposals must be
submitted in accordance with the
guidelines below. Failure to follow
these guidelines will result in proposals
being returned to the submitter.
ADDRESSES: Proposals must be
submitted to National Weather Service,
NOAA,; 1325 East-West Highway, Room
13316; Silver Spring, Maryland 20910—
3283.

FOR FURTHER INFORMATION CONTACT: Sam
Contorno at the above address, or at
phone 301-713-1970 ext. 193, or fax to
301-713-1520, or on the Internet at
samuel.contorno@noaa.gov.
SUPPLEMENTARY INFORMATION:

Funding Availability

NOAA/NWS believes its warning and
forecast mission will benefit
significantly from a strong partnership
with outside investigators. Current
program plans assume the total
resources provided through this
announcement will support extramural
efforts through the broad academic
community. Because of Federal budget
uncertainties, it has not been
determined how much money will be
available through this announcement.
Proposals should be prepared assuming
an annual budget of no more than
$125,000. It is expected between two
and four awards will be made
dependent on the availability of funds.
This program announcement is for
projects to be conducted by university
investigators not to exceed a 3-year
period. When a proposals for a multi-
year award is approved, funding will

initially be provided for only the first
year of the program. If an application is
selected for initial funding, the NWS
has no obligation to provide additional
funding in connection with that award
in subsequent years. Funding for each
subsequent year of a multi-year proposal
will be contingent upon satisfactory
progress in relation to the stated goals
of the proposal to address specific
science needs and priorities of the NWS
and the availability of funds.
Applications should include a scope of
work and a budget for the entire award
period. Each funding period must be
discrete and clearly distinguished from
any other funding period. The funding
instrument for extramural awards will
be a cooperative agreement since one or
more NOAA/NWS components—
forecast offices, Centers, or regional
headquarters—will be substantially
involved in implementation of the
project. Examples of substantial
involvement may include, but are not
limited to, proposals for collaboration
between NOAA scientists and a
recipient scientist and/or contemplation
by NOAA of detailing Federal personnel
to work on proposed projects. Funding
for non-U.S. institutions and contractual
arrangements for services and products
for delivery to NOAA are not available
under this announcement. Matching
share is not required by this program.

Program Objectives

The long term objective of the CSTAR
Program is to improve the overall
forecast and warning capabilities of the
operational hydrometeorological
community by addressing the following
national science priorities: Quantitative
Precipitation Estimation (QPE) and
Forecasting (QPF), including
precipitation type and probabilistic QPF
(PQPF); Flash flood and probabilistic
river prediction; Prediction of seasonal-
to-interannual and decadal climate
variability, and the impacts of these
variabilities on extreme weather events;
Prediction of tropical cyclones near
landfall, including track, intensity, and
associated precipitation, and hazardous
weather; Prediction of marine
conditions, including fog, winds, coastal
ocean, and open ocean waves; The effect
of topography and other surface forcing
on local weather regimes; Locally
hazardous weather, especially severe
convection, winter weather, and
phenomena that affect aviation;
Conditions conducive for the rapid
development of wildfires and the
dispersion of smoke and other air-
quality hazards.

Individual NWS Regions and Centers
have a subset of these science priorities
due to differences in factors such as

topography, weather regimes, and
mission.

Program Priorities

NOAA will give sole attention to
individual proposals addressing the
identified science needs/priorities from
NWS Regions and the National Centers
for Environmental Prediction (NCEP) as
listed below. It is anticipated one
proposal will be funded addressing one
or more of the science needs/priorities
of both the NWS Eastern and Central
Regions. Universities are also
encouraged to submit proposals
addressing any of the science needs/
priorities of other NWS Regions and
Centers. However, there is no guarantee
funding will be available for these
activities. Principal investigators must
clearly describe collaborative activities
and scientific interactions with NWS
forecast offices, River Forecast Centers,
National Centers, or regional
headquarters throughout the course of
the research proposal. A proposal must
be submitted by multiple principle
investigators and contain at least two
distinct subtasks addressing one or more
of the science needs/priorities listed by
a single NWS Region or by NCEP.
Investigators are asked to specify clearly
which science priorities/needs are being
pursued and to which region or
center(s) they belong.

The names, affiliations and phone
numbers of relevant NWS regional/
NCEP focal points are provided.
Prospective applicants should
communicate with these focal points for
information on priorities within
regional science needs. Applicants
should send proposals to the NOAA
NWS program office identified earlier
rather than to individual focal points.

NWS Central Region Science Needs/
Priorities

The NWS Central Region science
needs/priorities which can be addressed
by proposals are as follows:

Improve severe weather warnings by:

(1) Developing more accurate
conceptual models for tornado, hail, and
wind events for different geographical
locations in Central Region, including
the Central Plains, Northern Plains,
Ozark Plateau, mid and upper
Mississippi Valley, lower Ohio Valley,
and Great Lakes regions.

(2) Developing more accurate
diagnostic strategies/methodologies to
interrogate remote sensing data (radar,
satellite, etc.) particularly for weaker
and shorter lived severe thunderstorm
and tornado events.

(3) Expanding our understanding of
elevated nocturnal convection for
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different geographical locations in
Central Region.

Improve QPFs through a better
understanding of:

(1) The climatology of precipitation,
including subregional information
stratified by day, season, and amount
and time of occurrence.

(2) Cloud physics and micro-physical
processes related to precipitation
efficiency of stratiform and connective
clouds.

(3) Water vapor distribution and
transport.

(4) The initiation of convective
precipitation (tropical, lake/sea breeze,
complex terrain, etc.).

(5) The uniqueness of stratiform
precipitation.

(6) The uniqueness of extreme heavy
rain events.

(7) Precipitation estimation methods.

(8) Geographic and orographic
influences. Improve winter weather
forecasts by better understanding the
development, intensification, and
sudden acceleration northeastward of
strong mid-west storm systems
following lee side cyclogenesis.

Improve aviation forecasts by better
understanding the development and
dissipation of fog and stratus for the
different geographical locations in
Central Region. Develop more efficient
and effective methodologies to review
numerical model guidance in the
forecast process. Develop innovative
methodologies to improve weather
services to the public.

FOR FURTHER INFORMATION CONTACT:
Richard Livingston, NOAA/NWS/
Central Region Scientific Services
Division, 816—426-5672 ext. 300, or on
the Internet at
Richard.Livingston@noaa.gov.

NWS Eastern Region Science Needs/
Priorities

NWS Eastern Region has listed the
following science needs/priorities to be
addressed by proposals:

Unique geomorphic influences on
weather problems such as the type,
amount, duration, and intensity of
precipitation associated with the
complex terrain of the Appalachian
Mountains; or the formation, duration,
and intensity of severe storms and
winter weather phenomena along the
Atlantic Seaboard and the Great Lakes.
The relationship of land-falling tropical
storms and hurricanes to severe
weather, heavy precipitation, flooding,
and flash flooding throughout the
eastern United States. The development
and enhancement of severe storms
throughout the Middle Atlantic and the
Piedmont regions due to the influence
of small-scale thermal and moisture

boundaries. The interaction of gravity
waves and related phenomena with
severe storms and winter weather
systems throughout the East.

The primary factors causing high
winds, waves, and flooding near the
Atlantic Coast, Chesapeake Bay, and
Great Lakes. Widespread river and
localized flash flooding produced by
synoptic and sub-synoptic scale weather
systems interacting with the complex
topography and expanding urbanization
of the eastern United States.

Innovative approaches to formulate,
produce, display, and deliver high-
resolution hydrometeorological
forecasts and products to meet the
evolving needs of the user community
throughout the heavily populated
eastern United States.

FOR FURTHER INFORMATION CONTACT: Gary
Carter, NOAA/NWS//Eastern Region
Scientific Services Division, 516-524—
5131, or on the Internet at
gary.carter@noaa.gov.

NWS Western Region Service Needs/
Priorities

The science needs/priorities are based
on Doppler weather surveillance radar
(WSR-88D) measurements of convective
and wintertime QPEs over complex
terrain in the inter-mountain West area
of the United States. In the arid inter-
mountain West, water